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NOTE TO SECOND EDITION : 


The following pages have been printed to accompany the writer’s 
collection of Cases on Agency, for use in the Department of Law of 
this University. Nothing has been attempted beyond the merest out- 
lines of the subject. Explanation as well as illustration has in general 
been left to be supplied by the cases. 

FP. R. M. 


UNIVERSITY OF MICHIGAN. 
Ann Arbor, January 1, 1903. 


NOME O- Toi Dee DLEION 


In the revision of this book, its scope has been somewhat en- 
larged and its statements somewhat expanded. Nevertheless, it pre- 
tends to be nothing more than its title indicates, namely, an outline 
of the subject. No attempt has been made to cite many cases. Those 
selected have, as a rule, been chosen largely because of their supposed 
general availability. 

FLOYD R. MECHEM. 


UNIVERSITY OF CHICAGO, 
June 1, 1923. 
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OUTLINES OF THE LAW 
OF AGENCY © 


CHAPTER I. 
INTRODUCTION. 
§ 1. Meaning of the word 6. Nomenclature to be adopted. 
Agency. 7. Historical. 
2. Possible distinctions—M a n- 8. Agency is a commercial de- 
ner of acting. velopment. 
3. — Degree of discretion. 9. The maxims of agency. 
4. Nature of the thing to be 10. Agency important in the 
done. contract field. 
5. —— Degree of control. 


§ 1. Meaning of the word.—It not infrequently happens 
that in discovering the ideas which lie behind a given word, a 
consideration of its etymology will be helpful. That is especially 
true in the present case. The word agent or agency, from ago, 
agere, agens, agentis, denotes an actor, a doer, a force or power 
that accomplishes things. Observation will show that the word 
has a wide range of use. Thus the chemist speaks of chemical 
agents, and the physician of therapeutic agents, the moralist 
declares that this or that institution or organization is an agency 
for good or evil; we say that man is a free moral agent. In a 
recent editorial the writer referred to party allegiance as the 
‘‘oreat agency’’ for securing majority rule, and to a political 
party as a ‘‘responsible agent’’ of government. This agent or 
agency may at times be a physical or material thing; at others 
it may be intangible and immaterial. It may be used for a per- 
son or against him. When physical or material, it may be a 
person, an animal or a tool. In the sense in which it is used in 
the present subject it denotes usually one human being who 
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is used by another as a means of accompiishing some purpose 
of the latter. 


§ 2. Possible distinctions—Manner of acting.—With respect 
of the manner of acting there may be wide differences, though 
the result may be the same. Thus if I wish an article purchased 
for me, I may employ another person to make the purchase. 
Ile may buy it in his own name, without disclosing my interest, 
and then transfer it to me; or he may buy it in my name and 
as my declared representative, and then deliver the article to me. 
] get it in either case, but the legal machinery differs in the two 
eases. The former method is more typical of the Roman law of 
Ageney, while the latter is more typical of our English and 
American law. 


§ 3. Degree of discretion. With respect of the degree 
of discretion confided to the person employed, there may be wide 
differences. Thus he may be, in one case, a skilled and trusted 
negotiator to whose discretion the whole matter is confided while, 
in another, he may be a mere messenger sent simply to declare 
the conclusions at which his employer has arrived without the 
aid of any intermediary. 


§ 4. Nature of thing to be done.—With respect of the 
nature of the thing to be done, there may be marked differences. 
It may, perhaps, be mere physical labor, or work, more or less 
skilled, upon materials, or personal attendance or service; or 
it may be representing and taking the place of the employer in 
business negotiations with third persons, in the making of con- 
tracts or alliances, or in proceedings before boards, commissions 
or tribunals. There is a distinction possible between labor or 
service on the one hand, and business dealings or representation, 
on the other. The latter case involves or contemplates con- 
tractual dealings with third persons; the former does uot. 


§ 5. Degree of control.—With respect of the degree 
of control over the manner of doing the work while it is being 
done, there may be important differences. In one case I may 
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employ men to work under my personal direction and control; 
in another, I may make a contract with a man to do a piece of 
work for me, paying him perhaps, a lump sum for it, but leaving 
him free to do it by his own methods, at his own time, and with 
his own materials and helpers, holding him responsible for the 
results rather than for the methods. Thus, if | wish a building 
erected, I may employ a builder to construct it for a fixed price, 
he furnishing the materials and labor; or I may buy the mate- 
rials myself and hire workmen to construct it under my diree- 
tion; or, instead of buying and hiring in person, | may employ 
someone to act for me in that regard and to eversee the erection 
for me. 

In such a situation, as will be seen, I may either employ a 
contractor, or I may employ workmen or servants, or | may 
employ an agent to employ the workmen or servants for me. In 
the latter case only is the person emploved expected or author- 
ized to make contracts for his employer with other persons, 


§ 6. Nomenclature to be adopted.—To find a satisfactory 
nomenclature to represent these possible distinctions is not easy. 
It is common to eall the builder, in the case supposed, an tnde- 
pendent contractor; to call the workmen employed in the second 
case servants; and to eall the intermediary employed to hire the 
workmen, in the third case supposed, an agent. But what 
generic term can be used which will include them all? If we 
eall the whole field Agency, as is commonly done, we leave our- 
selves no distinctive name for the third case supposed, but must 
group agents under Agency. It has been proposed that the 
generic name be Representation, and that we distinguish under 
it Employer and Independent Contractor; Master and Servant; 
and Principal and: Agent; but this suggestion has not been gen- 
erally accepted, and Agency seems to be the generic title most 
likely to be used, with these three relations distributed under 
it. It will be so used here. Ilistorically, as will be seen, the 
practice was the opposite, 4. e., Agency was treated as a branch 
of the law of Master and Servant. 

The classification here suggested may be tabulated thus— 
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Principal and Agent. 
Agency? Master and Servant. 
Employer and Independent Contractor. 
Instead of Agency, we may, as has been proposed, write Rep- 
resentation, or, perhaps, Employment. 
Instead of Master and Servant, under Agency, we may, in 
pursuance of modern usage, substitute Employer and Employee. 


§ 7. Historical—The subject of Agency belongs to a com- 
paratively recent period in our law. Blackstone scarcely refers 
to it. ‘‘The law of principal and agent,’’ says Blackstone’s 
learned editor, Professor Hammond,! ‘‘is derived from the canon 
law, and has only been introduced into the common law in recent 
times. If the older books of English law are examined, no such 
words as ‘principal and agent’ will be found in them. Where- 
ever any question is discussed which would now be treated under 
that head, it is treated of as master and servant. Principal and 
agent does not occur in Viner’s Abridgement, or those preced- 
ing it; and it is only at the end of the eighteenth century that 
we find it beginning to appear as a separate title, as yet of very 
limited application.’’ 

‘* As late as Blackstone,’’ says Mr. Justice Holmes in his book 
on the Common Law,? ‘‘agents appear under the general head 
of servants, and the first precedents cited for the peculiar law 
of agents were cases of master and servant. Blackstone’s lan- 
guage is worth quoting: ‘There is yet a fourth species of serv- 
ants, if they may be so called, being rather in a superior, a 
ministerial capacity; such as stewards, factors, and bailiffs: 
whom, however, the law considers as servants pro tempore, with 
regard to such of their acts as affect their master’s or employer’s 
property.’ ’’3 

‘“‘The early Roman law of contracts,’’ says Mr. Hunter, ‘‘was 
absolutely destitute of the notion of agency,’’ and he gives some 
reasons for this condition.4 


1 Book I. p. 719. 4See Hunter’s Roman Law (3d 
2 Page 228. ed.) p. 609. 
$1 Comm. 427, 
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In France and Germany, agency is now dealt with as part of 
their civil codes. To some extent, in the United States, such 
codification has taken place. Examples of these codes will be 
found in the Appendix. 


§ 8. Agency a commercial development,—Agency belongs 
distinctively to a commercial age, and its growth has kept pace 
with the progress of commercial development. It furnishes the 
means by which the range of individual and corporate activity 
is enormously increased. As soon as it is conceded that one 
man may be represented by another in business transactions, 
and that he may have as many such representatives as occasion 
may require, the field of commercial activity is immensely 
widened. The modern business man may thus be constructively 
present in many places and carry on diverse and widely sepa- 
rated industries at the same time. 

Agency is obviously, therefore, a useful and beneficial device. 


§ 9. The maxims of Agency.—Maxims, as a rule, are, at 
best, only half-truths. Two are so constantly referred to in this 
field that they must be noticed. 

The fundamental maxim of Agency, both as to right and lia- 
bility, is Qui facit per alium, facit per se. Its second great 
maxim, also of right and liability, referring to the time when 
the right or liability is created, is Omms ratihabitio retrotrahitur 
et mandato priori aequiparatur. 


§ 10. Agency important in the contract field—Agency be 
longs in the field of contract law. The relation between the 
principal and his agent is, as will be seen, usually a contractual 
relation, while the purpose of its creation is usually to create, 
modify, terminate or otherwise affect contractual relations be- 
tween the principal and third persons. 
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§ 11. Agency defined.—In the broad sense pointed ont in 
the preceding chapter, the word agency denotes the relation 
which exists when one person is employed to act for another. 
As there suggested, three forms of the relation are commonly 
grouped together: 1. The relation of principal and agent; 
2. The relation of master and servant; and 3. The relation 
of employer and independent contractor. All three,—the first 
two especially—have points of similarity; they also have 
aspects of real distinction. 

This book is designed to deal primarily with the relation of 
principal and agent; but the relation of master and servant has 
so many similarities that considerable attention will be paid 
to it, and illustrations will be freely, drawn from either field. 


DEFINITIONS AND DISTINCTIONS (§§ 12-14 
Some attention will also be given to the independent contractor.! 


§ 12. Principal and agent.—The relation of principal and 
agent, or the relation of agency in the narrower sense in which 
it is chiefly employed in this book, is the legal relation which 
exists where one person, called the agent, is employed and au- 
thorized by another, called the principal, to represent and act 
for the latter in his contractual or business dealings with third 
persons. 


§ 13. Parties involved.Agency, in the sense in which it 
is here used, contemplates three parties:—the principal, the 
agent, and the third person with whom the agent is to deal. 
Master and servant, on the other hand, does not necessarily 
contemplate more than two, though there are, of cause, cases 
in which the performances of the service may involve third 
parties. Each of the three parties to the agency relation may 
incur obligations: to each of the others, and there are therefore 
presented six possible aspects, namely—the principal against 
the agent, the agent against the principal, the third party 
against the agent, the agent against the third party, the princi- 
pal against the third party, and the third party against the 
principal. 


§ 14. Agency as a contractual relation.—A gency—inelud- 
ing also independent contractor and master and servant in 
modern times, belongs among those relations commonly known 
as contractual, meaning by that term those relations whose 
beginning and ending and whose attendant rights and duties, 
may, in general, be controlled by the contract or agreement of 
the parties, and are not merely created or imposed by law. 


It is not a relation of status, within the generally accepted 


1In some law schools, master treated separately. Master and 
and servant, and principal and servant was formerly very fre 
agent, are treated together {n a Quently considered as one of the 
single course; in others, they are so-called Domestic Relations. 


§ 15] OUTLINES OF AGENCY 
definition of that term.2 Neither is it properly to be described 
as an office.8 It is sometimes said that agency is merely a grant, 
and not a matter of contract; but to call it a grant is not con- 
clusive. Grants may form part of a contract; they may be made 
for a consideration as well as without one; the grant may be 
the consideration for a promise, or a promise may be the con- 
sideration for the grant. Even if the agency in a given case 
were ‘‘gratuitous,’’ it would usually carry with it obligations 
(e. g., on the agent’s side, not to abuse or exceed the authority, 
and, on the principal’s side, to reimburse or indemnify the 
agent), which could be enforced by contractual actions at least ; 
even if they were not themselves contractual. 

That there may, nevertheless, be situations in which the prin- 
cipal may be bound to third persons by the contracts or the 
torts of an agent or servant who had no capacity to bind him- 
self contractually to his principal, is evidenced by the cases 
wherein the agent or servant was a slave, an infant or a married 
woman at common law.* 

Normally and usually, however, there will be a contract of 
employment between the principal and the agent. 


§ 15. Relation usually a voluntary one.—The position of 
the parties to this relation is usually a voluntary one. Speak- 
ing first of the agent,—it is true that a master may compel his 
slave to act for him; a parent may require action from his 
child; at common law a husband had a measure of control over 
his wife; the hired servant may to some degree have subordi- 
nated his will to that of his employer; and accidental circum- 
stances may otherwise have put one under the domination of 


2This is, of course, largely a 
question of definition. Those who 
assert that agency is a matter of 
status are using the term in a 
sense different from that which 
seems to the present writer to be 
sustained by the best opinion. 
See Holland’s Jurisprudence 
(LOth ed.), p. 136. 


8 This also is, to some extent, 
& question of definition. Agency 
is certainly not a public office, 
and to call it a private office, as 
is sometimes done, is to raise 
questions as difficult as those 
which this definition was sug: 
gested to solve. 

4See post § 66, et seg. 
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another, but in modern times all of these cases are, in fact, 
exceptional, and in general no one in law is bound against his 
will to be the agent of another. 

The position of the third party is usually entirely voluntary ; 
no one is, in general, legally obliged to deal with another either 
in person or through his agent. 

Speaking next of the principal, his legal independence is 
usually complete. As a rule, no one can be bound by the act 
of another unless he has in some way, either expressly or by im- 
plication, consented that that other may act for him. 


§ 16. Exceptions—Authority created by law.—In a 
few cases, however, authority to act as agent for certain pur- 
poses is sometimes said to arise by mere operation of law, as an 
incident of some other relation in which the parties already 
stand. Of these alleged cases there are four chief types: 

(1) The authority of the wife to buy necessaries on her 
husband’s credit. 

(2) The similar authority of an infant child to buy neces- 
saries, in certain cases, upon his father’s credit. 

(3) The authority of the vendor of personal property in 
certain cases to sell the goods still in his possession to secure 
his pay. 

(4) The authority of a ship-master to buy necessaries on 
the owner’s credit.5 

In these cases the assent of the principal is not necessary, and 
his dissent would in most cases be unavailing. This authority 
is sometimes said to be created by law, or to be authority by 
necessity .® 


5 The master has also, in times 
of stress, authority to incur ob- 
ligations for the owner of the 
goods in his care, which has been 
spoken of as being “founded on 
necessity.” See Gaudet v. Brown 
GS?) olin Reebabrai@, atyp. les: 

6Thus Mr. Leake. Contracts, 
6th ed. p. 318, speaks of cases of 
“agency implied from necessity.” 

In Benjamin ve Dockham 


(1883), 134 Mass, 418, Mechem’s 
Cas. 71, Holmes, J., says that the 
law “creates a compulsory agency” 
in the wife to pledge her hus- 
band’s credit in certain cases. 
See also, per Pollock C. B., in 
Johnston v. Sumner (1858), 3 H. 
& N. 261; Hendricks v. American 
Iexpress Co. (1910), 1388 Ky. 704, 
128) Sy We. 2089) 328i, Rs ACN, 
S.) 867. 
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These, prohably however, are not properly to be described as 
agencies created by law, or in the first three classes, at least, 
as agencies at all. The first two are probably better disposed 
of as cases of quasi-contract. The third has been held not to 
be a case of agenvy.? The fourth is doubtless a case of agency 
implied in fact. 


§ 17. How agent compares with servant.—As has already 
been pointed out, Agency was formerly regarded as a branch 
of Master and Servant. But with the growth of commerce and 
the development of the law, a distinction has been established, 
and in the modern view, while the relation of principal and 
agent bears a close resemblance to that of master and servant, 
it is not identical with it.8 


7See Moore v. Potter (1898) der acts of service. The principal 
155 N. Y. 481, 50 N. E. 371, 63 distinction between them, how- 
Am. St. R. 692. . ever, is as above stated.” 

8 See the elaborate discussion Professor Huffeut (Agency, 2d 
in Kingan v. Silvers (1894), 13 ed. § 4), said: “The primary dis- 
Ind. App. 80, 37 N. E. 413, God- tinction between representation 
dard’s Cas. 6. Reinh. Cas. 5. through an agent, and representa- 

“The distinction between a_ tion through a servant, lies in the 
servant and an agent,” it is said mature of the act which the rep- 
by Mr. Justice Holmes in his edi- resentative is authorized to per- 
tion of Kent’s Commentaries (Vol. form. An agent represents his 
2, p. 260, note), “is the distine- principal in an act intended or 
tion between serving and acting calculated to result in the crea- 
fOtea tion of a voluntary primary obli- 

“The great and fundamental’ gation or undertaking. A servant 
distinction between a servant and represents his master in the per- 
an agent,” said Professor Dwight, formance of an operative or me- 
(Persons and Personal Property, chanical act of service not re- 
p. 323), “is, that the former is sulting in the creation of a 
principally employed to do an act voluntary primary obligation, but 
for the employer not resulting in which may result, intentionally 
a contract between the master. or inadvertently, in the breach 
and a third person, while the of an existing one. An agent 
main office of an agent is to make makes offers, representations or 
such a contract. Servants may promises for his principal, ad- 
make contracts incidentally, while dressed to third persons, upon the 
agents may in the same way ren-_ streugth of which such third per- 


10 


DEFINITIONS AND DISTINCTIONS [§ 18 

The characteristic of the agent is that he is a business repre- 
sentative. lis function is to bring about, modify, terminate, 
or otherwise affect the contractual relations between his prin- 
cipal and third persons, or to appear for or represent his prin- 
cipal in proceedings or negotiativus in which he may be inter- 
ested. 

The function of the servant is to execute the commands of 
his master, chiefly in reference to things, but occasionally with 
reference to persons when no contractual obligation is to result. 

A person who is ordinarily @ servant may at times act as 
agent, and vice versa. 

The agent usually is vested with more or less discretion, while 
the servant is commonly required to act according to the diree- 
tions of his master; and this has sometimes been suggested as 
the basis for distinguishing between the two relations.® 

The true distinction, however, is believed to be that already 
mentioned. 


§ 18. —— Distinction in name usually of little practical 
importance.—The distinction between the two relations, so 
far as the name is concerned, though in many aspects radical 
in theory, is not of great practical importance, as the same 
rules of law, in many cases, apply equally to both relations. 


tinguishes thus: “An agent is 
one who represents another called 
the principal in dealings with 
third persons.” “A servant is one 


sons change their legal relation 
or position. A servant performs 
operative acts not intended to tn- 
duce third persons to change their 


legal relations.” 

On the other hand, Mr. Charles 
Claflin Allen. in 1894 contributed 
an article in 28 American Law 
Review, 9. on “Agent and Servant 
Essentially Identical.” This view 
is referred to with approval in 


Brown v. German Amer. Title & 
Trust Co. (1896), 174 Pa. 443, 
34 Atl. 335. 


The California Code (followed 
in Montana and the Dakotas) dls- 
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who fs employed to render per- 
sonal service to his employer, 
otherwise than in the pursuit of 
an independent calling, and who 
in such service remains entirely 
under the conirol and direction 
of the latter, who is called his 
master.” 

9See Baltimore & Ohio Em- 
plovees’ Relief Ass’n v. Post 
(1X88), 122 Pa. 579; 15 Atl. 885; 
9 Am, St. R. 147; 2 L. R. A. 44. 
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There is, in many quarters, a somewhat marked repugnance to 
the use of the word ‘‘servant,’’ because it is supposed to em- 
phasize social distinctions which ought not to exist among us. 
This leads, in popular language, to the substitution of the word 
‘‘agent,’’? and this popular use is often exhibited by the courts, 
with the result that even in legal language the word ‘‘agent’’ 
is coming to be more and more used where the word ‘‘servant’’ 
would be more appropriate. Fortunately it is usually immate- 
rial and leads to no serious difficulty. 

(There is also, as has been stated, a tendency to substitute 
Employer and Employee for the older titles Master and Servant.) 


$: 19; Occasionally distinction important.—There is, 
however, occasionally a case in which the distinction becomes 
important. A statute, for example, may use one word or the 
other under circumstances which call for strict construction, 
and it then becomes important to distinguish.!® 

If, for example, a statute provides for the punishment of 
embezzlement by an ‘‘agent,’’ one not properly to be deemed an 
agent would not be within its reach; and if a statute extended 
a privilege or immunity to ‘‘laborers’’ or ‘‘servants,’’ one not 
properly to be considered in those classes could not claim it.! 


10 Thus, see Echols v. State 
(1909), 158 Ala. 48, 48 So. 347, 
Goddard’s Cases on Agency 1, 
where the defendant was held not 
to be an “agent,” within the stat- 
ute. See also Pullam y. State 
(1884), 78 Ala. 31, 56 A. Rep. 21. 
In State v. Hubbard (1897), 58 
Kane (9m 58s Race290) 239 lok: 
A. 860; Reinhard’s Cases on Agen- 
cy, 1, a receiver was held to be 
an “agent” within the statute. 
Compare Regina v. Walker 
(1858), D. & B. Cr. Cas. 600, Mech- 
em’s Cases on Agency 1, where 
defendant was held not to be a 
“servant” within the statute. See 
also Wynegar v State (1901), 157 


Inds51G> 02 Ne Bose 

11 Thus, see Wakefield v. Fargo 
(1882), 90 N. Y. 213, Mechem’s 
Cas. 4, where a book-keeper and 
general manager was held not to 
be a “laborer or servant,” within 
such a statute. 

An attorney at law, with re- 
spect of his retainer and fees, is 
not within a statute giving pref- 
erence to the “wages or salaries 
of clerks, servants or employees.” 
Lewis v. Fisher (1894), 80 Md. 
139, 30 Atl. 608, 45 Am. St. R. 
327, 26 L. R. A. 278. 

The salary due to a travelling 
salesman is not a “labor debt,” 
within a constitutional provision 
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§ 20. How agent compares with ‘‘independent contractor.’’ 
—The agent—and the servant also—is further to be distin- 
guished from the ‘‘independent contractor,’’ who is one who 
exercises some independent calling, occupation, or employment, 
m the course of which he undertakes, supplying his own mate- 
rials, servants and equipment, to accomplish a certain result, not 
being subject while doing so to the direction and control of his 
employer, but being responsible to his employer for the end to 
be achieved, and not for the means by which he accomplishes 
it.2 Usually, he is paid ‘‘by the job,’’ that is to say, his com- 


giving such debts a preference. 
Jones v. Avery (1883), 50 Mich. 
326, 15 N. W. 494; but such a 
salesman was held to be a “clerk” 
within a statute protecting mon- 
ey owing to “laborers, servants, 
clerks and operatives.” Hand v. 
Cole (1890), 88 Tenn. 400, 12 S. 
Wirsd22set IntR. As 96; 

The commissions of a travel- 
ling salesman are not “the wages 
of a laborer,’ within a statute ex- 
empting the latter from attach- 
ment: Hamberger v. Marcus 
(1893), 157 Pa.133,-27 Atl. 681, 
37 Am. St. R. 719. See also Wild- 
ner v. Ferguson (1889), 42 Minn. 
112, 48 N. W. 794; 18 Am. St. R. 
495; 6 L. R. A. 338. 

In Tete v. Lanaux (1893), 45 
La. Ann, 1343, 14 So. 241, there 
was a necessity, in view of a 
peculiar statute, to determine 
whether a certain person was a 
clerk, or a broker. Said the 
court: “A clerk is one who hires 
his services to an employer at a 
fixed price under a stipulation to 
do and perform some specific duty 
or labor which requires the exer- 
cise of skill. ‘The broker is he 
who is employed to negotiate a 
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matter between two parties, and 
who for that reason is the manda- 
tory of both” R.C. C. 3016. The 
leading and essential difference 
between a clerk and a broker is 
that the former hires his services 
exclusively to one person, while 
the latter is employed to make 
bargains and contracts between 
other persons in matters of trade, 
commerce and navigation. For 
the services of the former there 
is a fixed stated salary, while for 
the latter a compensation, com- 


monly styled brokerage, is al- 
lowed.” 
2Richmond v. Sitterding 


(1904), 101 Va. 354, 43 S. EB. 562; 
99 Am. St. R. 879, 65 L. R. A. 445, 
with elaborate Note. See, Brack- 
ett v. Lubke (1862), 4 Allen 
(Mass.) 138, 81 A. Dec. 694; Jen- 
sen v. Barbour (1895), 15 Mont. 
582, 39 Pac. 906; Casement vy. 
Brown (1893), 148 U. S. 615, 13 
Sup. Ct. 672, 37 L. Ed. 582; Reedie 
vy. London, etc. Ry. Co. (1849), 4 
Exch. 244, Wambaugh’s Cases on 
Agency 134; Lawrence v. Ship- 
man (1873), 39 Conn. 586, Wamb. 
Cas. 210. The typical case is that 
of the building contractor whe 
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pensation will be a ‘‘lump”’ or fixed sum, rather than the aggre- 
gate of amounts apportioned in proportion to the various items or 
units of the work. The ‘‘cost plus’’ method of payment is also 
common. These characteristics may, to some extent, be modified 
by the contract of the parties without altering the relation. 

As will be seen in a later section!® the independent contractor 
is ordinarily neither the agent nor the servant of the employer 
and therefore has usually no authority or power to subject his 
employer to liability either in contract or in tort, though there 
are exceptional cases in which the employer will be liable. 

The servants employed by the independent contractor are 
usually not the servants of the employer of the contractor. 


§ 21. Agency differs from trust.—Agency differs in mate- 
rial respects from the ordinary trust.!# 


undertakes to construct a build- 
ing, a bridge, a railway, etc., ac- 
cording to agreed plans and spe 
cifications, supplying the labor 
and materials, for a fixed sum; 
but there may be many other 
cases falling within the same 
principle. 

In a case wherein a loaded ves- 
sel just leaving port was found 
to be on fire, and the master em- 
ployed S. & Co., who were doing 
business as_ shipping-merchants, 
to take charge of her and rescue 
her cargo, the court said: “The 
employment of S. & Co., under 
these facts, was something more 
than the appointment of an agent. 
It was more in the nature of an 
employment or hiring than an ap- 
pointment to an agency. It was 
in the nature of a contract be- 
tween the captain of the vessel, 
as the owner’s agent, and S. & 
Co., whereby the latter agreed to 
extinguish the fire, and if neces 
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sary unload the vessel of its car- 
go, and do everything else for the 
protection of the vessel and cargo. 
They were employed to do a par- 
ticular thing, and were contract- 
ors, instead of agents, in the gen- 
eral understanding o2 agency.” 
Horan v. Strachan (1890), 86 Ga. 
408, 12 S. B. 678, 22 Am. St. R. 
471, 

As to what is an independent 
business, compare Brackett v. 
Lubke, supra; Sadler v. Henlock 
(1855). 4 BE. & B. 570, Wamb. Cas. 
152; Rait v. New Eng. Furn. Co. 
(1896), 66 Minn. 76, 68 N. W. 729; 
Dickson v. Hollister (1888), 123 
Pa. 421, 16 Atl. 484, 10 Am. St. R. 
533, with Peachey v. Rowland 
(1853), 13 Com. B. 182; McCarthy 
v. Second Parish (1880), 71 Me. 
318. 86 Am. Rep. 320; Hexamer v. 
Webb (1886), 101 N. Y. 377. 4 N. 
E. 755, 54 Am. Rep. 703. 

13See post $$ 506-511. 
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It is true that agency is often said to be a relation of trust 
and confidence, and that property in the hands of an agent is 
often held to be impressed with a trust for the benefit of the 
principal, yet the two relations are not identical. A trust in- 
volves control over property, agency may be totally discon- 
nected with any particular property. The trustee holds a legal 
title, the agent has usually no title at all. The trustee may act 
in his own name, the agent acts normally in the name of his 
principal. Trust is not necessarily a contractual relation; 
agency as has been seen is properly to be so regarded. A trust 
does not necessarily or even usually involve any authority to 
enter into contracts which shall bind another; the authority to 
make such contracts is the distinguishing characteristic of 
agency. Trusts are usually not revocable, agency usually is 
revocable. Other distinctions exist but these are sulficient to 
mark the contrast,}5 


§ 22. Agency to be distinguished from sale—Agency is 
further to be distinguished from sale. Not that the two con- 
tracts are not ordinarily readily enough distinguished, but be- 
cause so many cases arise wherein either through inadvertence 
or design contracts have been given some of the characteristics 
of each, and it is necessary to decide which of these character- 
istics so predominate as to determine the nature of the trans 
action. 
the hands of a person under a contract which in some of its 
parts seems to treat that person as an absolute purchaser of the 


A typical case is presented where goods are put into 


(1991), 198 Pa. 9, 47 Atl. 929; 
Knowles v. Scott, [1891] 1 Ch. 


24 R. I. 587, 64 Atl. 376. 
As to a depositary in escrow 


717; James v. Smith (1890) 1 Ch. 
384: Cleghorn v. Castle (1900). 13 
Hawafian 186; Tuylor v. Davis 
(1884), 110 U. S. 330, 4 Sup. Ct. 
147, 28 L. Ed. 163. Goddard's Cas. 
10: Shepard v. Abbott (1901), 179 
Mass 390, 60 N. B. 782; Chaffee 
v. Rutland R. Co. (1881), 53 Vt. 
845; Flaherty v. O’Connor (1903), 


as an agent of both parties, see 
Thornhill v. Olson (1915), 31 N. 
Dak. 81. 153 N. W. 442. L. R. A. 
1916A, 493. See also Note, 130 
Am. St. Rep. 910. 

15 See, for example, Central 
Stock Exchange v. Bendinger 
(1901), 48 C. C. A. 726, 109 Fed. 
926, 66 L. R. A, 875. 
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goods, and in other parts merely as an agent to sell them. No 
hard and fast rule can be laid down for the determination of 
these controversies. Names go for very little, and if the parties 
have made a contract which really operates to transfer the title 
it must be deemed a sale, even though the parties have expressly 
declared that it shall be deemed an agency.?® 


§ 23. Agency differs from lease.—So agency may be dis- 
tinguished from lease. As in the preceding case of sale, the two 
contracts are usually very much unlike; but, here as there, 
vases are met with wherein one relation has apparently been dis- 
guised under the name of the other. Here as there, also, names 
are of little consequence, and the true nature of the contract 
determines the case. If, therefore, though the contract be called 
a lease, the alleged tenant is so far under the direction and con- 
trol of the alleged landlord as to make the latter the real party 
in interest and the former merely his representative, the con- 
tract will be held to be one of agency.? 

In such a case, for example, the relation may be terminated as 
an agency, and not as a tenancy. 


§ 24. The contract creating—‘‘Power of attorney.’’—The 
contract by which the relation of principal and agent is created, 


16 See Mechem on Sales, §§ 41- 66 So. 104, L. R. A. 1917B, 620 

49; Ex parte White (1871), L. R. with extended Note. 
6 Ch. App. 397; Arbuckle v. Kirk- 17See Petteway v. McIntyre 
patrick (1897), 98 Tenn. 221, 39 (1902), 1381 N. Car. 432, 42 S. BE. 
S. W. 3, 36 L. R. A. 285, 60 Am. 851; State v. Page (1843), 1 
St. R. 854; Snelling v. Arbuckle Spear (S. Car.) L. 408, 40 Am. 
(1898), 104 Ga. 362, 30 S. E. 868, Dec. 608; Homan vy. Redick 
Goddard’s Cases 13; Braunn v. (1914), 97 Neb. 299, 149 N. W. 782, 
Keally (1892), 146 Pa. 519, 23 Atl LL. R. A. 1915C, 601. For discus- 
389, 28 Am. St. R. 811; Norwegian sion whether one is a servant or 
Plow Co. v. Clark (1897), 102 a tenant, see Bourland v. Mce- 
Iowa 31, 70 N. W. 808; Taylor v. Knight (1906), 79 Ark. 427, 96 S. 
Burns (1904), 8 Ariz. 463, 76 Pac. W. 179, 4 L. R. A. (N. S.) 698, 
623, Goddard’s Cas. 12; Ferry & with extended Note. Compare 
Co. v. Hall (1914), 188 Ala. 178, Ragsdale vy. Meridian Land Co. 
(1893), 71 Miss. 284; 14 So. 193. 
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DEFINITIONS AND DISTINCTIONS [§ 25 


where such a contract exists, is called a ‘‘contract of agency’’; 
the right of the agent to represent the principal is called his 
“‘authority’’ or ‘‘power’’;18 when the authority is conferred by 
formal instrument in writing, it is said to be conferred by 
“letter of attorney,’’ or, more commonly by a ‘‘power of attor- 
ney.’’? When the authority is conferred by power of attorney, 
the agent is frequently called an ‘‘attorney,’’ or more commonly, 
an ‘‘attorney in fact.’’ 1% 


§ 25. Classification of agencies—Actual or ostensible.— 
Agencies are sometimes classified as actual or ostensible. Accord- 
ing to this classification, the agency is actual when the agent 
has really been employed and authorized by the principal; it 
is ostensible when the principal intentionally, or by want of 
ordinary care, leads a third person to believe another to be his 
agent who has not really been employed and authorized by 
him.?0 


18 A distinction {s sometimes monly, “his attorney in fact”; he 
made between “authority” and may say, “agent.” The words, 
“power.” An agent may some- “attorney in fact,” are used chief- 
times have it in his “power” to ly to distinguish him from an at- 
bind the principal although he _ torney at law. 
has no “authority” from his prin- 20 This distinction is one which 
cipal so to bind him. .%In this is made in the Code of California, 
view, “power” represents what and has been adopted by several 
the agent in fact may do; author- of the other States in enacting 
ity, what, as between himself and their Codes. . 
his principal, he may rightfully A man is an actual agent when 
do. See Professor Warren A. he really has been employed, but 
Seavey, in 29 Yale Law Journal, he is an ostensible agent when 
859. It is substantially the dis- the principal, either intentionally 
tinction sometimes drawn (post or by want of ordinary case, has 
§ 228) between authority and in- held him out as though he were 
structions, or between power and agent, although he had never in 
right. In common usage, how- fact been appointed. So far as 
ever, “power” and “authority” are third persons are concerned, it 
treated as practically synonymous. usually makes no difference 

19If an agent is called upon to whether the agency is actual or 
execute a deed, he signs it, “John ostensible. If one person causes 
Smith,” as principal, “by Richard another reasonably to believe, and 
Roe, his attorney,” or, more com- to act upon the belief, that a cer- 
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§ 26) OUTLINES OF AGENCY 


§ 26. Universal, general and special agency.— 
Agencies may also be classified either according to the extent of 
the authority conferred or according to the extent of the acts 
or business to be done. While the former basis would seem the 
more logical, the latter is the one which has been generally 
adopted, althongh there is not complete harmony in the prac- 
tice. It is the one which will be adopted here. According to 
this basis, agencies may be either universal, general or special, 

A universal agent is one authorized to do all acts for his 
principal which ean lawfully be delegated to an agent. 

A general agent is one authorized to do all the acts pertaining 
to a business of a certain kind or at a particular place, or all 
the acts of a particular class or series. 

A special agent is one authorized to do some particular act 
or to act upon some particular occasion, 

An agent may be general under this classification althongh 
it may happen that he has been given a very restricted author- 
itv; and he may be special although it may happen that he was 
given very general authority as to his acts upon the special 
occasion in question.?} 


tain man is his agent. then, so not alwavs easy to draw, and 


far as that other person is con- courts and writers have not agreed 
cerned, the assumed agent may upon the basis of it. Judge Story 
be deemed to be agent. The agent has said: “A special agency 


practically always knows whether properly exists. when there is a 
he-has been employed. the prin- delegation of authority to do a 
cipal practically always knows. single act: a general agency prop- 
As between themselves there is erly exists where there is a dele 
usually no difficulty. Third per- gation to do all acts connected 
sons, however, cannot usually with a particular trade, business 
know whether the assumed agent or employment.” Story on Agen- 
has really been employed or not, cy, § 17. Professor Parsons has 
but if the principal leads the said: “A general agent is one 
third person to believe that the authorized to transact all his prin- 


man is an agent, then the princi- cipal’s business. or all his business 
pal may be bound. of some particular kind. <A par- 

This distinction runs all ticular [special] agent is one au- 
through the law of agency. thorized to do one or two special 


21 The distinction between the things.” 1 Parsons on Contracts, 
general and the special agent is °4). Mr. Evans says: “General 
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DEFINITIONS AND DISTINCTIONS 


§ 27. 


[§ 27 


Lower in rank, as a contractual negotiator, is 


the mere messenger who is employed to carry word, either oral 
or written, of the conclusions at which his principal has arrived. 


agents are such as are authorized 
to transact all business of a par- 
ticular kind; whilst a_ special 
agent is authorized to act only in 
a single transaction.” Evans on 
Agency (Ewell’s ed.) p. 2. 

Mr. Wright says that the gen- 
eral agent “is usually a person to 
whom the principal has entrusted 
the management of a particular 
business, such as an estate agent, 
or the manager of a _ business; 
while the special agent is an 
agent given authority to deliver a 
particular message or buy a par- 
ticular thing on one occasion, or 
do some special thing, and has no 
implied authority a@liunde from 
his position or the nature of his 
business.” Wright on Principal 
and Agent, 2d ed. 87, 88. 

Something of the distinction 
may be made clear by an illustra- 
tion. If I have a business which 
I cannot conduct in person, I may 
employ an agent to manage it for 
me. In the very nature of the 
case, however, in conferring his 
authority, I must do so in general 
terms. I cannot easily do more 
than to empower him to manage 
it according to his best judgment 
for my best interest. I cannot 
we!l go into details and prescribe 
how he shall conduct himself and 
what he shall do in all the multi- 
tudinous contingencies which may 
arise. I must give him authority 
in general terms and leave the de- 
tails to his discretion. On the 
other hand, if I need a horse, I 
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may send a person into the mar- 
Ket to buy one only on condition 
that it shall be of the age, size, 
color, weight, disposition, speed 
and price which I prescribe. This 
case admits of special and par- 
ticular instructions; the other did 
not. The former, the business 
manager, would be a_ general 
agent. The latter, who is to buy 
the horse, would be a_ special 
agent. But suppose I say to an 
agent, “Go into the market and 
buy me a horse,” and limit him 
neither as to age, size, color, price 
or otherwise. What kind of an 
agent is he? He has general au- 
thority, but is to act only on a 
particular occasion. 

Formerly very important re- 
sults were made to flow from this 
distinction; but the modern ten- 
dency is to minimize it, if not to 
ignore it altogether. 

See Butler v. Maples (1869), 9 
Wall GUs Sas 7606. s100Io. Eduas2os 
Mechem’s Cas. Ag. 340; Loudon 
Savings Fund Society v. Hagers- 
town Savings Bank (1860), 36 Pa. 
St. 498. 78 Am. Dec. 390, Mechem’s 


Cas. 3871; Reinhard’s Cas. 107; 
Gibson v. Snow Hardware Co. 
(1891), 94 Ala. 346. 10 So. 394, 
Goddard's Cas. 19; Wood v. Me- 
Cain (1845). 7 Ala. 800, 42 Am. 
Dec. 612, Reinhard’s Cas. 11; 
Terre Haute, etc. R. Co. v. Me- 
Murray (1884), 98 Ind. 358, 49 
Am. Rep. 732, Rein. Cas. 192; 


Whitehead v. Tuckett (1812), 16 
East 400, Wambaugh’s Cas. 277. 


§§ 28-31] OUTLINES OF AGENCY 


His case has been very little considered in English law. A 
servant sent upon a special errand is also often called a mes- 
senger. 

Still lower in rank is the person used for a mere mechanical 
act, as where I employ one to write my name for me, in my 
presence and under my direction, when I have personally per- 
formed all of the parts involving discretion, negotiation or de- 
termination to act. 


§ 28. How many of each may principal have.—It has 
been said that a principal can have but one universal agent, and 
it has been doubted whether such an agency could practically 
exist. It can, it is said, be created, if at all only by clear and 
unambiguous language, and it will not be inferred from any 
general expressions, however broad.?# 


§ 29. —— A principal may have several general agents 
and as many special agents as occasion may require. 


§ 30. The same person may at one time or in regard 
to one transaction be a special agent of his principal and at 
another time or in reference to other transactions he may be a 
general agent. So, though he may be authorized to act only 
in a particular case he may, as has been seen, with respect of 
that transaction, have general authority.?8 


§ 31. How nature of the agency to be proved.— 
Whether an agency is general or special is usually a fact to be 
proved. The law itself makes no abstract presumption in ref- 
erence to it, though when an agency is once shown to exist, 
it is said that the law will presume it general rather than 
special.24 It would, at least, be difficult in the absence of any 


22 See Gulick v. Grover (1868), Dec. 476. 
83 N. J. L. 468, 97 Am. Dec. 728, 24 See Trainer v. Morison (1886), 
Rein. Cas. 109; Barr v. Schroeder 78 Me. 160, 3 Atl. 185, 57 Am. Rep. 
(1867), 82 Cal. 609; Wood v. Me- 790; Austrian v. Springer (1892), 
Cain (1845), 7 Ala. 800, 42 Am. 94 Mich. 348; 54 N. W. 50, 34 Am. 
Dec. 612, supra. St. R. 350; Oak Leaf Mill Co. v. 

23 See Jeffrey v. Bigelow (1885), Cooper (1912), 103 Ark. 79, 146 
13 Wend. (MN. Y.) 518, 28 Am. _ S. W. 130. 
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DEFINITIONS AND DISTINCTIONS [§§ 32-37 


proof to presume that any particular limitations upon the an- 
thority existed, other than those which naturally and ordinarily 
would apply in such a ease. 


§ 32. Professional and non-professional agents.— 
Agents may further be classified as professional and non-pro- 
fessional. 

Of the professional agents, the most important are the attor- 
ney at law, the auctioneer, the broker and the factor. 


§ 33. The aitorney al law is one whose profession it is 
to give advice and assistance in legal matters, and to prosecute 
and defend in the courts the causes of those who may employ 
him for that purpose. 


§ 34. The auctioneer is one whose business it is to sell 
or dispose of property, rights or privileges, at public competi- 
tive sale, to the person offering or accepting the terms most 
favorable to the owner. 


§ 35. The broker is one whose business it is to bring 
parties together to bargain, or to bargain for them, in matters 
of trade, commerce or navigation. Brokers are of many kinds, 
such as merchandise brokers, stock-brokers, insurance brokers, 
real estate brokers, and the like. 


§ 36. The factor is one whose business it is to receive 
and sell goods for a commission. He is often called a commis- 
sion-merchant. If he guarantees payment for the goods he 
sells, he is said to act under a del credere commission. When 
authorized to sell a cargo which he accompanies on the voyage, 
he is called a super-cargo. 


§ 37. Distinctions between these classes of agents.— 
These various classes of agents differ materially from each other. 
Thus the auctioneer is employed to sell or dispose of only, and 
not to buy, and his sales are always public. He is primarily the 
agent of the seller only, but he becomes the agent of the buyer 


21 


§§ 38,39] OUTLINES OF AGENCY 


also when he accepts his bid and enters his name upon the 
memorandum of the sale. 


§ 38. The broker sells at private sale, and has not 
usually the possession of the goods or property which he sells. 
Tle is regarded as the agent of the person who first employs 
him, and he can not represent both parties to the transaction 
unless with full knowledge of his relations to the other each 
principal sees fit to confide his interests to him. The broker 
acts properly in the name of his principal only, and he has not 
usually any property in his possession upon which he could 
claim a lien, 


§ 39. The factor is entrusted with the possession of 
the goods, and sells usually in his own name. Unlike the auc- 
tioneer, his sales are private. The factor has a special property 
in the goods, a lien upon them for his advances and charges, and, 
unless restricted, may sell upon a reasonable credit. 

Each of these different classes of agents will be more fully 
considered hereafter. 


CHAPTER III. 
FOR WHAT PURPOSES AGENCY MAY BE CREATED. 


§ 40. The general rule. 47-50. —— Tllustrations. 
41. The general exceptions. 51. Validity as between 
42. The first exception. principal and agent. 
43, 44. Illustrations. §2. —— How when contract il- 
45. The second exception. legal in part. 
46. How these cases re- 53. Validity as between 


garded in law. principal and third party. 


§ 40. The general rule.—It is the general rule that agency 
may be created for the transaction of any lawful business, and 
that whatever a person may lawfully do, if acting in his own 
right and in his own behalf, he may lawfully delegate to an 
agent.! 

This is, in general, as true of an act authorized or required 
by statute, as of any other kind of acts.2 An exception based 
upon the language of the statute will be referred to presently. 

In the case of principal and agent, the thing to be done will 
usually be a piece of business; in the case of master and servant 
it will usually be a piece of work. 


§ 41. The general exceptions.—The cases in which agency 
cannot lawfully be created (meaning by that employments whose 
contractual obligations the courts will not enforce), fall mainly 
into one or the other of two general classes: 

I. Agency cannot lawfully be created for the performance 
of an act which from its nature, or the terms of the law requir- 
ing it, can only properly be performed by the principal in 


1S<e Combes’ Case (1613), 9 Atl. 161, Goddard’s Cas. 33. 
Coke 75a, Goddard’s Cas. 35; 2See In re Whitley Partners 
Wambaughb’s Cas. 33; Silverwood (1886), 32 Ch. Div. 337, Wam- 
v. Latrobe (1888), 68 Md. 620, 13 baugh’s Cas, 39. 
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$§ 42, 43] OUTLINES OF AGENCY 


person. The rule in this class of cases is sometimes stated in 
this way: that authority cannot be delegated for the perform- 
ance of a purely personal act or duty. 

II. Agency cannot lawfully be created to do an act which is 
illegal, immoral or opposed to public policy. 


§ 42. The first exception.—It is a general rule that a per- 
sonal duty, trust or confidence imposed upon one person cannot 
be delegated by him to another. So, ‘‘if a public duty or trust 
is imposed on anyone, these, not being things which one does 
in his own right, cannot be delegated, but must be performed 
personally.’’ It is this principle which creates the limitation, 
hereafter to be considered, upon the power of an agent to dele- 
gate his agency. But the same rule may operate in Some cases 
upon the principal, and it prevents him from delegating to an 
agent those things which by statute, custom or the inherent 
nature of the act are required to be done by him in person.® 


§ 43. Dlustrations.—Thus, for example, upon the 
most obvious considerations of sound policy and the nature of 
the privilege, an elector who is entitled to vote at a public elec- 
tion must do sc in person, and can not vote by agent in the 
absence of some express provision authorizing it.4 And where 
a statute required an affidavit to be made, concerning matters 
peculiarly within the knowledge of a certain person, it was held 
that he must make the affidavit himself, and that one made by 
an agent would not suffice.® 

So upon the ground that it involved personal judgment and 
discretion, it has been held that power to make, under a statute, 
a general assignment for the benefit of creditors can not be 
delegated to an agent, the court saying: ‘‘ Where an act author- 
ized by statute must, from its nature or the necessary construc- 
tion of the statutory authority, be done in person— for example, 


8See United States v. Bartlett 4 Statutes do now sometimes pro- 
(1839), 2 Ware (Dav. 9) 17, 24 vide for some cases of this sort. 
Fed. Cas. p. 1021; Combes’ Case, 5 See Mechem on Public Officers, 
supra. § 187. 
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FOR WHAT PURPOSES CREATED [§ 44 


the statute authorizing a party to make his will—the power to 
do the act cannot be delegated. Such cases fall within the ex- 
ception to the general rule that a person may authorize another 
to dispose of his property for him in any manner he himself 
may do.’’6 


§ 44, The form of the statute providing for the act 
may also require a similar holding. Thus, where some portions 
of the statute provide for the doing of an act by a party ‘‘or 
his agent,’’ while other portions of the same statute as to other 
acts say nothing about an agent, the statute would ordinarily be 
construed as excluding agency in the latter cases.7 The same 
principle might be applied under different statutes, even if 
adopted at different times, if there was such evidence of legis- 
lative care and precision in drafting, and of unity and continuity 
of purpose, as to justify the court in saying that the omission 
to provide for agency in any case fairly showed an intention 
to exclude it. The cogency of such inferences obviously dimin- 


6See United States v. Bartlett, matters as to which the debtor 
supra; In re Roukous (1904), 128 must exercise his personal judg- 
Fed. 648. ment. It would lead to grave 

7See Minneapolis Trust Co. v. abuses if a business man could 
School District (1897), 68 Minn. execute to a favored creditor, or 
414, 71 N. W. 679. The court fur- to the attorney or agent of such 
ther said: ‘“We are not to be creditor, a continuing power of 
understood as holding that the attorney to put him into insolv- 
physical act of signing the debt- ency, select an assignee, and turn 
or’s name to the deed of assign- over his property to such as- 
ment must be his personal act, signee, at any time, at the pleas 
but we do hold that he must per- ure of the attorney.” 
sonally exercise the statutory au- Same holding as to acknowledg- 
thority of making an assignment, ment of plats in Illinois; Gosselm 
and that he cannot delegate to an ov. Chicago (1882), 103 Ill. 623: 
attorney in fact the power to de- Thompson v. Maloney (1902), 199 
cide for him when an assignment JIIl. 276, 65 N. E. 236, 93 Am. St. 
shall be made, or to determine R. 133. 
and declare his insolvency, or to 8So held in Hyde v. Johnson 
select for him an assignee who (1836), 2 Bing. N. C. 776, Wam- 
shall take possession of his prop- baugh’s Cas. 37. 
erty for his creditors. These are 
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§§ 45, 46] OUTLINES OF AGENCY 


ishes rapidly with differences in time, circumstance, and co- 
herence of legislative intention. ’ 


§ 45. The second exception.—Under the second head the 
rule is, that the law will not enforce the performance of an 
agency which has for its purpose, or which naturally and di- 
rectly tends to promote, the commission of an act which is 
either illegal or immoral in itself, or which is opposed to public 
policy. 

It may be thought at first view that this is not an exeeption 
to the rule at all—that the principal himself could not do any 
of the acts which are so condemned. This, of course, might be 
true of certain of them, but there are still many cases wherein 
one might, with impunity, act in person, because, in the absence 
of a statute, there might not be any way of reaching him, but 
could not effectively appoint an agent to act for him because, 
while the court might not be able to reach the parties directly, it 
could at least refuse to enforce the contract if either party 
sought its aid. Thus, for example, one may very frequently re- 
sort to personal persuasion to procure legislation, or obtain a 
contract or a pardon by personal influence, and incur thereby 
no legal penalty, because no express statute has made it an 
offense. Such practices, however, are undestrable, because they 
tend to substitute personal influences for considerations of the 
public good. They are opposed to public policy, and though the 
law may not reach the parties directly, it will at least refuse to 
lend its aid to enforce their contracts for the doing of such acts. 


§ 46. How these cases regarded in law.—The law 
serutinizes undertakings of this nature with great. strictness, 
and judges of their validity by their general nature and natural 
and probable results. It makes no difference that in the partie- 
ular case nothing improper was done or intended to be done. 
The law determines the case by the tendency of undertakings of 


that kind, and holds the particular contract unlawful if its gen- 
eral nature brings it within the prohibited class.9 
®See Hazelton v. Sheckells Nichol (1896), 93 Wis. 393, 67 N. 


(1906), 202 U. S. 71, 26 Sup. Ct. %. 715; Houlton v. Dunn (1895), 
567, 60 L, Ed. 939; Houlton v. 60 Minn. 26, 61 N. W. 898, 30 L. 
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FOR WHAT PURPOSES CREATED [§§ 47, 48 

In some courts, conspicuously the Supreme Court of the 
United States, the fact that compensation was contingent upon 
success, thereby offering great temptation to the use of improper 
means, is an additional reason for condemning the contract.!® 


§ 47. Illustrations.—The cases which fall under this 
prohibition are exceedingly numerous, but a few ciasses will be 
mentioned. . 

Thus, contracts for employment which lead the agent to put 
himself into a position wherein his duty to his principal and 
his own interest may conflict, or wherein his duty to one prin- 
cipal may conflict with his duty to another principal, or which 
expose him to temptation to violate his duty to his principal, 
are opposed to good morals and sound policy, and the courts 
will not enforce them.4! Clearly so would be an employment to 
endeavor to bribe or corrupt the agent of another.!* 


§ 48. So, while open, avowed, and public advocacy of 
men or measures, upon their merits, before boards, heads of 
departments, legislative bodies or appoiniing officers, is unob- 
jectionable and frequently desirable,!? private ‘‘button-holing,’’ 
“obkying,’’ or ‘‘log-rolling’’ for men or measures, not on their 
merits, but because of personal friendship, political obligation, 
social or fraternal considerations, and the like, is highly unde- 
sirable and opposed to sound policy ; and while employments for 
advocacy of the first sort are valid, employments for the per- 
suasion or influencing of the second sort will not be enforced. 


R. A. 737; Harrington v. Victoria 
Dock Co. (1878), 3 Q. B. Div. 549. 

10 See Providence Tool Co. Vv. 
Norris (1864), 2 Wall. (U. S.) 45, 
17 L. Ed. 868; Spalding v. Ewing 
(1892), 149 Pa. 375, 24 Atl. 219, 
Sas NMASt oR niG0S alone Ay g275 

11 See Rice v. Wood (1873), 113 
Mass. 133, 18 Am. Rep. 459, Mech- 
em’s Cas. 12; Atlee v. Fink 
(1882), 75 Mo. 100, 43 Am. Rep. 
885, Mechem’s Cas, 14; Byrd Vv. 
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Hughes (1876), 84 Tl. 174, 25 Am. 
Rep. 442, Mechem’s Cas. 23. 

12 See Woodstock Iron Co. v. 
Richmond etc. Co. (1888), 129 U. 
S; 6438) 9) Sup. Ct. 402, 32 _L. . Ed. 
819; Lum v. McEwen (1894), 56 
Minn. 278, 57 N. W. 662; Bovd v. 
Cochrane (1897), 18 Wash. 281. 51 
Pac. 383; Harrington v. Victoria 
Dock Co. (1878), 3 Q. B. Div. 449. 

13Sea Winpenny vy. French 
(1869), 1% Ohio Si. 469. 


§ 48] 


OUTLINES OF AGENCY 


Illustrations of the latter sort are employments to procure or to 
suppress legislation by bringing personal influence to bear upon 
the legislators;!# to procure action on the part of municipal 
bodies by direct persuasion or personal influence ;!® to procure 
contracts from governments and heads of governmental depart- 
ments by like influences ;!® to procure pardons by like means ;17 
to secure appointment to public or private office, by personal 
solicitation or influence ;!8 to procure election to public or pri- 
vate office by improper means;}9 and the like. 


14See Mills v. Mills (1869), 40 
N. Y. 543, 100 Am. Dec. 535, Mech- 
em’s Cas. 17; Spalding v. Ewing 
(1892)5 149 8 Pal eso, 24 Atl 219) 
Leu aRieAaw2iaiot Ame St. us 6085 
Houlton v. Dunn (1895), 66 Minn. 
26) (6LING We SoSs 50) Wak Acn ts ds 
bileAms eS wie 4055 COU On 
Colusa v. Welch (1898), 122 Cal. 
428, 55 Pac. 243; Clippinger v. 
Hepbaugh (1843), 5 W. & S. (Pa.) 
315, 40 Am. Dec. 519, Reinhard’s 
Cas. 61; Trist v. Child (1874), 
21 Wall. (U. S.) 441, 22 L. Ed. 
623, Goddard’s Cas. 48. 

15See Hayward v. Nordberg 
M’f’g. Co. (1898), 85 Fed. 4, 29 C. 
C. A. 438; Hyland v. Oregon Pay- 
ing Co. (1914), 74 Oreg. 1, 144 
Pac. 1160, L. R. A. 1915C, 823, Ann. 
Cas. 1916, 941; Crichfield v. Ber- 
mudez Paving Co. (1898), 174 Ill. 
466, 51 N. HE. 552, 42 L. R. A. 347. 

16See Hazelton v. Sheckells 
(1906), °20275US S211, 26) Sup. Ct: 
56%, 00) Le Eda 9395) Stanton v. 
Embrey (1876), 93 U. S. 548, 23 
L. Ed. 983, Mechem’s Cas. 631; 
Elkhart County Lodge v. Crary 
(1884), 98 Ind. 238, 49 Am. Rep. 
746, Mechem’s Cas. Ag. 18, Rein- 
hard’s Cas. 66; Beal v. Polhemus 
(1887), 67 Mich. 130, 34 N. W. 
532; Weed v. Black (1875), 2 Mc- 
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Arth. (9 D. C.) 268, 29 Am. Rep. 
618; Garman v. United States 
(1899), 34 Ct. of Cl. 237; Wasser- 
man vi Sloss (1897), 17. Calie4 25. 
49. Pac. 566, 59 Am! St-.R- 209; 
38 L. R. A. 176; Commonwealth 
v. Press Co. (1893), 156 Pa. 516, 
26 Atl. 1035; Lyon v. Mitchell 
(D867) F9S6N= ¥or2355 6825 93 Ann: 
Dec. 502, Goddard’s Cas. 38. 

17See Hatzfield v. Gulden 
(1838)  Wiattss Pade. coleeAmn: 
Dec. 750, Reinhard’s Cas. 71; 
Deering & Co. v. Cunningham 
(1901) 63 Kans. 174, 65 Pac. 263, 
54 L. R. A. 410; Moyer vy. Cantieny 
(1889), 41 Minn. 242, 42 N. W. 
1060. 

18See Edwards v. Randle 
(1896), 63 Ark. 318, 38'S. W. 343; 
36 L. R. A. 174, 58 Am. St. R. 108; 
Basket v. Moss (1894), 115 N. C. 
448, 20 S. EH. 733, 44 Am. St. R. 
463, 48 L. R. A. 842; West v. Cam- 
den (1890), 185 U. S. 507, 10 Sup. 
Ct. 838, 34 L. Ed. 254; Wilbur v. 
Stoepel (1890), 82 Mich. 344, 46 
N. W. 724, 21 Am. St. R. 568. 

19See Roby v. Carter (1894), 
6 Tex. Civ. App. 295, 25 S. W. 725; 
Dansereau v. St. Louis (1890), 18 
Can. S. Ct. R. 587; Dickson vy. 
Kittson (1899), 75 Minn. 168, 77 
N. W. 820, 74 Am. St. R. 447. 
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§ 49. Similarly, endeavors to interfere with the regu- 
lar and orderly administration of justice by the established 
tribunals, are pernicious in their tendency; and so are efforts to 
foment, encourage or support litigation by persons not inter. 
ested in the controversy and for their personal gain. Employ- 
ments, therefore, to procure the suppression or defeat of public 
prosecutions by other than the open and legally established 
methods of procedure, are objectionable ;? and so are employ- 
ments,—not to discover actual and existing evidence,—but to 
produce evidence, or to secure witnesses who will testify to the 
necessary facts, or to suppress evidence.*!_ Contracts, also, by 
an attorney at law to prosecute, at his own expense, actions to 
recover lands in which he had no interest, present or contingent. 
in consideration of receiving a portion of what he may recover, 
have been held to be opposed to public policy ;?? and so has a 
eontract by a person, not otherwise interested, to procure the 
employment of an attorney by a prospective litigant, in consid 
eration of receiving a share of the attorney’s fees.?3 


§ 50. Within the same category are employments to 
deal in prohibited articles, or to engage in forbidden occupa- 
tions,2* or generally to do acts in violation of statutes.?5 


20See Weber v. Shay (1899), 86 Cal. 78, 24 Pac. 846, 21 Am. 
56 Ohio St. 116, 46 N. E. 377, 60 St. R. 17, 9 L. R. A. 483; compare 
Am. St. R. 743, 37 L. R. A. 230; Vocke v. Peters (1895), 58 Til. 
Kirkland v. Benjamin (1900), 67 App. 338. 
Ark. 480, 55 S. W. 840. 24See Sullivan v. Horgan 

21See Lyon v. Hussey (1894), (1890), 17 R. I. 109, 20 Atl. 232, 9 
82 Hun 15, 31 N. Y. S. 281, 68 N. L. R. A. 110; Helber v. Schantz 
Y. St. R. 531; Kennedy v. Hodges (1896), 109 Mich. 669, 67 N. W. 
(1895), 97 Ga. 758, 25 S. H. 493; 913; Mexican International B’k’g 
Quirk v. Muller (1894), 14 Mont. Co. v. Lichtenstein (1894), 10 
467, 36 Pac. 1077, 48 Am. St. R. Utah 338, 37 Pac. 574. 


647, 25 L. R. A. 87; Crisup v. 25 See Irwin v. Curie (1900), 
Grosslight (1890), 79 Mich. 380, 56 N. Y. App. Div. 514, 67 N. Y. 
44 N. W. 621. S. 380; Dudley v. Collier (1888), 


22 See Peck v. Heurich (1896), 87 Ala. 431, 6 So. 304, 13 Am. St. 
167 U. S. 624, 42 L. Ed. 302, 17 RR. 55; Parks v. Jacob Dold Pack- 
Sup. Ct. 927. ing Co. (1894), 6 Mise. 570,---27 

23See Alpers v. Hunt (1890), N. Y. S. 289, 57 N. Y. St. R. 788; 
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‘‘Marriage brokerage’’ contracts, or employments to procure 
1 marriage for a commission or other similar compensation, are 
opposed to public policy ;28 and so are employments to deceive 
and defraud the pablic, like undertaking to procure fictitious 
sales to deceive intending purchasers, or to market worthless 
and cheating articles like ‘‘Bohemian Oats.’’?? 

Opposed to public poliey, further, are employments to create 
‘“Coormers’? and monopolistic combinations ;28 or to engage in 
stock gambling transactions or similar unlawful dealings in 
commodities or merchandise.29 

Employments to carry on ‘‘book-making’’ or other gambling 
transactions, are in the same class.3° 


§ 51. Validity as between principal and agent.—RBut 
to make these contracts invalid as between the principal and 
the agent, it is necessary that the agent shall have participated 
in the unlawful intent of the principal, or shall knowingly have 
assisted in giving it effect. An innocent agent may usually 
recover his compensation or reimbursement from the princi- 
pal,®} though occasionally a statute makes the actual innocence 


Lowey v. Granite Association Samuels v. Oliver (1889), 130 Ill. 
(1894). 8° Mise. RR. 319,..28) No.7 ¥.. 73, 22)N. BE: 499; 
Se 560m Oo BNo sven Stare 246. 29See Kahn v. Walton (1889), 
26 See Duval v. Wellman (1891), 46 Ohio St. 195, 20 N. E. 203; 
124 N. Y. 156, 26 N. E. 343: Mor- Wagner v. Hildebrand (1898), 187 
rison v. Rodgers (1896), 115 Cal. Pa. St. 136, 41 Atl. 34; Dows v. 
252, 46 Pac. 1072. 56 Am. St. RR. Glaspel (1894), 4 N. Dak. 251. 60 
$5; Hellen v. Anderson (1898), N. W. 60; Embrey v. Jemison 
83 Ill. App. 596. (1889), 131eUE S:3386;59 Sup! Ct 
27See McDonnell v. Rigney 1776, 33 L. Ed. 172; Cashman vy. 
(1896), 108 Mich. 276, 66 N. W. Root (1891), 89 Cal. 373, 26 Pac. 
52; Merrill v. Packer (1890), 80 8838, 12 L. R. A. 511, 23 Am. St. 
Iowa, 542, 45 N. W. 1076; Shipley R. 482. 
v. Reasoner (1890), 80 Iowa, 548, 80 See Central Trust Co. v. Res- 
45 N. W. 1077; McNamara v. Gar- pass (1902), 112 Ky. 606, 66 S. W. 
gett (1888). 68 Mich. 454, 36 N. 47e 99uFAIM a Sty ot ae Oe. 
W. 218, 13 Am. St. R. 355. A. 479; Keen v. Price [1914], 2 
28 See Leonard v. Poole (1889), Ch. 98. 
IANS Sled ae Nav be 10s, 81See Irwin v. Williar (1883), 
Am. St. R. 667, 4 L. R. A. 728; 110 U. S. 499, 510, 4 Sup. Ct. 160, 
28 L. Ed. 225. 
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FOR WHAT PURPOSES CREATED [§§ 52, 53 
of one party insufficient to save the contract.%® 

The question of accounting between the parties in these cases 
is usually governed by the question whether enforcing the 
demand involves an enforcement of the unlawful contract. If 
so, relief will not be given; otherwise it may be.$ 


§ 52. How when contract illegal in part.— Where con- 
tracts of this nature are entire, that Is, where the mutual agree- 
ments are so connected and mutually dependent that one part 
can not stand without the others, the whole contract will be 
rendered unenforceable by the illegality; but if the contract is 
severable, the invalid part may be rejected aud the residue be 
given etfect.4 


§ 53. Validity as between principal and third party. 
—Although the contract of employment as between the principal 
and his agent might be unenforceable, it might nevertheless be 
the case that a contract made by the agent with a third person, 
in pursuance of such employment and authorization, could be 
enforced by such third person. Thus, a contract made by the 
agent for the purchase of goods from an innocent third person 
would not usually be affected by the fact that the principal was 
acting in pursuance of an unlawful purpose to ‘‘corner’’ the 
market. 


82 See Elmore-Schultz Grain Co. 
v. Stonebraker (1919), 202 Mo. 
App. 81, 214 S. W. 216: McGrew 


1079, Ann. Cas. 191388, 133: Citi- 
zens’ Bank v. Mitchell (1909), 24 
Okla. 488, 103 Pac. 720, 20 Ann. 


v. City Produce Exchunge (1887), 
85 Tenn. 572, 4 S. W. 38, 4 Am. 
Stake 27. 

83 See post § 336: Central Trust 
Co. v. Respass, supra; McMullen 
v. Hoffman (1899), 174 U. S. 639, 
19 Sup. Ct. 839. 438°L. “Eay 1117, 
explaining Brooks — v. Martino 
CiS6oeeen wall CUS S: yO 1a LC: 
Ed 732; Kennedy v. Lonabaugh 
(1911), 19 Wyo. 352, 117 Pac. 
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Cas. 371. 

If illegality was ended, and the 
transaction in question was a 
new one, not affected by it: 
Mitchell v. Fish (1911), 97 Arik. 
444, 134 S. W. 940, 36 L. R. A. 
(N. S.) 888. 

Compare Vincent v. Moriarity 
(1898), 31 N. Y. App. Div. 484. 

84See Kennedy vy. Lonabaugh, 
8upre. 


CHAPTER IV. 
WHO MAY BE PRINCIPAL OR AGENT. 


§ 54, In general. 73. Corporation as agent. 
1. Who may be Principal. 74. Partnership as agent. 
55. The general rule. ( 75. Disqualification by adverse 
56. Rule applies to corporations interest. 
public and private. 76. Disability from lack of pro- 
Dis To partnerships. fessional standing. 
58. Natural or legal incapacity. 3. Joint Principals. 
59,60. Insane persons as prin- 77. Agent may have _ several 
cipals. ; joint principals. 
61,62. Infants as principals. 78. Partners, co-tenants, etc., as 
43-65. Married women as prin- principals. 
cipals. 79. Clubs, societies, etc., as 
2. Who may be the Agent. principals. 
66. Less capacity required in 4. Joint Agents. 
agent than in principal. 80. Several agents may jointly 
67. Infant as agent. represent same principal. 
6S. How authorized. 81. Where authority is joint and 
69. Infant as servant. several. 
70. Married women as agent. 82. Where agency is created by 
ile As agent for her hus- law. 
band. 83. Liability for each other’s 
72. Husband as agent for his acts. 
wife. 


§ 54. In general.—Attention will next be given to the gen- 
eral question, Who may be principal or agent? And as a not 
inappropriate part of the same general subject, the questions 
which arise where several persons are jointly to be the prin- 
cipals or the agents, will be here considered. 


1. Who may be Principal. 


§ 55. The general rule—lIt is the general rule that every 
person, who is competent to act in his own right and in his 
own behalf, may act by agent. We have seen also that as a 
general rule a person may do by agent whatever he may do in 
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person. The reverse of this is also true in general, viz. :—that 
a person who is incompetent to act in his own right and in his 
own behalf cannot act by agent; neither can one do by agent 
what he cannot do in person. 

Speaking of agency proper, that is, of agency as a means of 
creating or affecting contractual relations, it is obvious that a 
person who has no contractual capacity can have no need of an 
agent; and that generally one who has such contractual capacity 
may act by agent. 


§ 56. Rule applies to collections of persons—Corporations 
public and private——The general rule applies to collections of 
persons as well as to single individuals. Hence, within the 
sphere of their chartered powers, private corporations may, and, 
from their nature, must usually act by agents; and the existence 
of the agency and the effect of the agent’s acts are subject to 
the same rules which apply to individuals.1 Thus it is said in a 
recent case, ““It is well settled that a corporation may contract 
and be contracted with through an agent whose authority may 
be implied from facts and circumstances showing recognition 
or ratification by the corporation. Indeed, it seems that the 
same presumptions are applicable in this respect to corporations 
as to natural persons.’’ ? 

In the same way, public corporations, such as states, cities 
and towns, having authority to act in a matter for which no 
regular officer or public agent has been provided, may act by 
an agent specially appointed for that purpose.® 


§ 57. —— Partnerships.—So partnerships may, unless re- 


1See Moyer y. East Shore Ter- (Tenn.) 638, 75 Am. Dec. 784. 

minal Co. (1894), 41 S. Car. 300, 2 Moyer v. East Shore Terminal 
19 S. BE. 651, 44 Am. St. R. 709, Co., supra. 
25 L. R. A. 48; St. Andrews Bay 8 See Hall v. Wisconsin (1880), 
Land Co. v. Mitchell (1851), 4 103 U.S. 5, 26 L. Ed. 302; State 
Fla. 192 54 Am. Dec. 340, Mech- v. Torinus (1879), 26 Minn. 1, 49 
em’s Ag. Cas. 26; Kitchen vy. Rail- .N. W. 259,37 Am. St. R. 395; Davis 
road Co. (1875), 59 Mo. 514, Rein- v. Commonwealth (1895), 164 
hard’s. Cas. 34; Washburn v- Mass, 241, 41 N. H. 292, 30 L. R. 
Railroad Co. (1859), 3 Head A. 743. 
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§§ 58, 59] OUTLINES OF AGENCY 
stricted, appoint agents to perform the acts which are within 
the scope of the partnership business.* 

The rule applies to limited partnerships as well as to ordinary 
partnerships.® 


§ 58. Natural or legal incapacity.—Incapacity to be a prin- 
cipal, in the case of natural persons, may be either natural or 
legal. It is natural where it inheres in the very nature, char- 
acter or situation of the person, as in the case of insane persons, 
very young infants, and the like. It is legal where it results 
merely from the operation of some arbitrary and perhaps teim- 
porary law, as in the case of married women at the common law, 
or of the infant who has nearly but not quite reached the age 
which may be fixed for his majority. 

A great many causes and forms of legal incapacity have, at 
different times, been recognized by law. The most important 
and common in modern times are those based upon mental 
capacity, age, and marriage, as in the case of the insane person, 
the infant, and the marricd woman. 


§ 59. Insane persons as principals.—Insane persons and 
other persons who, from unsounduess of mind,” are incompetent 


4See Lucas v. Bank of Darfen 
(7830), 2 Stew. (Ala.) 280, Mech- 
em’s Cas. 27; Clarke v. Slate Val- 
ley R. Co. (1890), 136 Pa. 408, 
20 Atl. 562, 10 L. R. A. 238. 

5See Park Bros & Co. v. Kelly 
Axe Mfg. Co. (1892), 49 Fed. 618, 
6: U.S. App 226)-1° CC" A395. 

6 Professor Holland, Jurispru- 
dence, 10th ed. p: 340, enumerates 
sixteen forms which various legal 
systems have recognized. 

7 Any brief but comprehensive 
statement of the law upon this 
subject is difficult if not tmpossi- 
ble. Mental unsoundness may be 
of every degree from the slightest 


to the most complete; it may be 
temporary or permanent; it may 
be open and obvious or so obscure 
as not to be discoverable in ordi- 
Harry dealings; it may have ex- 
isted from birth or be the product 
of accident, disease or senility; 
it may have been adjudicated 
upon by a court of competent ju- 
risdiction, or it may have not yet 
been passed upon; if ordinarily 
present there may be lucid inter- 
vals. Many different phases are 
recognized, and different names 
are applied, such as idiocy, luna- 
cy, imbecility, dementia, etc. 


WHO PRINCIPAL OR AGENT [§ 60 
to make contracts, are usually likewise incompetent to act by 
agent.8 

If the person has been, in due form, judicially declared to 
be insane, bis later contractual dealings, whether in person or 
If he has 
not been so adjudicated, such dealings are usually held to be 


through an agent, are usually deemed to be void.® 


voidable only? though some cases have treated his power of 
attorney to confess judgment or to convey land as void.} 

But if there has been no adjudication of insanity, and if the 
incapacity was not known to the other party, who has acted 
in good faith and taken no advantage of it, an executed con- 
tract will usually not be set aside unless the other party can 
be restored to his original condition.!4 


§ 60. The eontract of employment, as between the in- 
sane person and the agent or servant is doubtless subject to the 


same rules as the contracts with third persons. 
While an insane person, through his estate, is ordinarily an- 
swerable for his own torts, be is not so respousible ordinarily 


8 See Stead v. Thornton (1832), 
3 B. & Ad. 357 (n.), Wambaugh’s 
Cas. 15; Tarbuck v. Bispham 
CASSG) a (2a Mur& AV 22. Yonge. v. 
Toynbee [1910], 1 K. B. 214; Me- 
Laughlin v. Daily Telegraph Co. 
(1804), 1 Australian Com. L. R. 
243: McLaughlin v. City Bank 
(1909), 9 New South Wales State 
Rep. 319; Dexter v. Hall (1872), 
SIE IRE Se ome Call. eon 2luios ood. 
732. Reinhard’s Cas. 27; Plaster v. 
Rigney (1899). 97 Fed. 12, 38 C. 
Gi FAL 252" McClun vo McChuin 
(1898), 176 IN. 376, 52 N. &. 928; 
Gillet v. Shaw (1912), 117 Md. 
BO8,- SSA. 394, 42) LISRICAT (ON: 
S.) 87: Reams v. Taylor (1906), 
31 Utah 288, 87 Pac. 1089, 11 Ann. 
Cas. 51, 120 Am. St. R. 920. 8 L. 
R. A (N. S.) 436; Wiliams v. 
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Sapfieha (1991), 94 Tex. 430. 61 
S. W. 115. Goddard's Cas. 26. 

9See Carter v. Beckwith (1891), 
U2 SNe Ni3 129,28) Ne be 582s Amer- 
ican Trust Co. v. Boone (1897), 
102) Ga. 202.2925. 6. 182.66 Am, 
Siareaslone 400 lan heme Os 

10 See Blinn v. Schwarz (1904), 
LEN Ye 22, 09) ONE 54 eed 
Am. St. R. 806; Burnham v. Kid- 
well (1885), 113 Ul. 425; Jordan 
v. Kirkpatrick (1911), 251° U1 
116, 95 N. E. 1979. 

11 See Dexter v. Hall. supra; 
McClun v. McClun, supra; Plaster 
v. Rigney, supra, 

12See Molton v. Camroux 
(1848), 2 Exch. 487. 4 id. 17; Me- 
Laughlin y. Daily Telegraph Co., 
supra. 
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for the torts of his servant hired by him while insane, or for 
the torts of his guardian or committee or of servants employed 
by such guardian or committee.}8 


§ 61. Infants as principals.—The infant, in our law, is gen- 
erally any person under the age of twenty-one years. Different 
systems have fixed different ages. Our common law permitted 
some acts, like marriage, to persons of younger age, and statutes 
not infrequently make similar exceptions, and often distinguish 
between males and females upon the theory, apparently, that 
the latter mature earlier than the former. 

It was at one time the practice to divide infants’ contracts 
into three classes: void, voidable and valid. The void ones were 
those which could not possibly be regarded in law as beneficial 
to the infant; the valid ones were the contracts for ‘‘neces- 
saries ;’’ and the voidable class included all others. The modern 
tendency is to make two classes, voidable and valid. The so- 
called valid ones, 7. e., those for necessaries are probably better 
classified as quasi-contractual. 


§ 62. The rule has often been laid down, especially 
in the older cases, that an infant can not appoint an agent, and 
that any such appointment is void. This was particularly true 
of appointments of agents to sell and convey land or to confess 
judgment. Such, doubtless, is still the rule most widely pre- 
vailing.14 But the better rule would seem to be that the appoint- 


18See Gillet v. Shaw, supra; 494, L. R. A. 1916D, 816; Fonda 
Reams v. Taylor, supra; Rooney v. Van Horne (1836), 15 Wend. 
v. Trust Co. (1908), 61 N. Y. Misc. (N. Y.) 631, 30 Am. Dec. 77, 
159, 114 N. Y. Supp. 612. Reinh. Cas. 15; Casey v. Kastel 

14See Lawrence v. McArter (1922), 119 N. Y. Misc. 116, 195 
(1840), 10 Ohio 37, Wambaugh’s N. Y. Supp. 848; Turner v. Bonda- 
Cas. 18; Waples v. MHastings lier (1888), 31 Mo. App. 582. 
(1842), 3 Harr. (Del.) 403, Wam- As to a power of sale in a mort- 
baugh’s Cas. 20; Trueblood v. gage given by an infant, see 
Trueblood (1856), 8 Ind. 195, 65 Askey v. Williams (1889), 74 Tex. 
Am. Dec. 756, Mechem’s Cas. 29; 294, 11S. W. 1101, 5 L. R. A. 176. 
Re Farley (1914), 213 N. Y. 15, As to employment of an attorney 
106 N. E. 756, Ann. Cas, 1916C, to represent him in a legal action, 
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ment is simply voidable, like the infant’s ordinary contracts, 
and that as to those matters, such as the purchase of necessaries, 
and the like, concerning which the infant might effectively act 
in person, he may act by agent with similar effect.15 

With regard to servants—it has been held in England that 
personal service or attendance may at times be regarded as one 
of the necessaries ;!® but an infant usually would not be liable 
for the torts of his ordinary hired servants, if he saw fit to 
repudiate the employment, except where he was so personally 
controlling the affair that it could be deemed to be his own 
act.27 


§ 63. Married women as principals—Unmarried women, at 
common law, whether maids or widows, were subject to no legal 
disabilities, and might therefore have capacity and occasion to 
act by agent; but the married woman, during the marriage, 
occupied a radically restricted status. The effect of the mar- 
riage was to give to the husband such rights over her property, 
and to impose upon him such obligations for her acts and con- 
tracts, as to leave to her very little room or occasion for inde- 
pendent action. As to the wife’s real estate, the husband ac- 
quired a freehold interest during their joint lives, and, by the 
birth of issue, he became tenant for life by the curtesy. Her 
personal chattels became his absolutely, and her choses in action 


see Beliveau v. Amoskeag Co. 172 N. W. 697; Patterson v. Lippin- 
(1895), 68 N. H. 225, 40 Atl. 734, cott (1885), 47 N. J... 457, 1 Atl. 
73 Am. St. R. 577, 44 L. R. A. 167. 506, 54 Am. Rep. 178, Mechem’s 

See also McDonald v. Spring Cas. 507, Wambaugh’s Cas. 514; 
Valley (1918), 285 Ill. 52, 120 N. Johannson v. Gudmendson (1909), 


We 76o-A] DR. 1859 19 Manitoba 83. 

15 See. Whitney vy. Dutch (1817), 146Se Chapple v. Cooper 
14 Mass. 457, 7 Am. Dec. 229, (1844), 18 M. & W7_ 252. 
Reinh. Cas. 18; Simpson v, Pru- 17 See Covault v. Neviw (1914), 


dential Ins. Co. (1903), 184 Mass. 157 Wis. 113, 146 N. W. 111, 
348, 68 N. E. 673, 100 Am. St. R. Ann. Cas. 1916A, 959, 51 L. R. A 
560, 68 L. R. A. 741; Hardy v. (N. S.) 1092; Robbins v. Mount 
Waters (1853), 38 Me. 450, Wam- (1867), 33 How. Pr. (N. Y.) 24, 
baugh’s Cas. 22; Coursolle v- 27 N. Y. Super. Ct. 553. 
Weyerhauser (1897), 69 Minn. 328, 
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also became his if he reduced them to possession. Her ante- 
nuptial debts, in general, were enforceable against the husband, 
and her contracts during marriage bound him where made as his 
agent, if they bound anybody. In such a legal and economic 
situation, she had neither the capacity nor the occasion to ap- 
point agents.}8 


§ 64. In all of our States this common law incapacity 
has been largely removed by statutes, which usually provide 
that a married woman may acquire and hold property as her 


separate estate and may make contracts respecting it, as though 
she were unmarried; and a married woman may now act by 
agent in respect to those matters concerning which the statutes 
have made her competent to act in person.!9 As was said in a 
recent case, concerning one of these statutes, ‘‘these provisions 
have brushed away many of the disabilities of the wife under 
the common law; have recognized her individual existence, and 
eonferred upon her distinct rights and powers respecting con- 
tracts, the carrying on of business, the owning, controlling and 
disposing of property, equal to those held and enjoyed by her 
husband. She is clothed with power to manage her own affairs, 
and certainly has power to appoint an agent or attorney to do 
that which she is capable of doing in person,’’2® 

Where the married woman thus may and does undertake to 


18 See Oulds v. Sansom (1810), 19 See Weisbrod v. Chicago. ete. 
3 Taunt. 261, Wambaugh’s Cas. Ry. Co. (1864), 18 Wis. 35. 86 
23; Sumner v. Conant (1836), 10 Am. Dec. 743, Mechem’s Cas. 31, 
Vt. 9)) Wambanghis) Cass 24: Wambaugh’s Cas. 28; Nash _ v. 
Henchman v. Roberts (1836), 2 Mitchell (1887), 71 N. ¥. 199, 3 
Harr. (Del.) 74. Wambaugh’s Cas. Abb. N. C. 171, 27 Am: Rep. 88, 
28: Mott v. Smith (1860), 16 Cal. Mechem’s Cas. 33: Munger v. 
533, Reinhard’s Cas. 21; Mac Baldridge (1889). 41 Kan. 236, 21 
Farland v. Heim (1894). 127 Mo. Pac. 159, 18 Am. St. R. 273: Ken- 
327, 29 S. W. 1030, 48 Am. St. R. ton Ins. Co. v. McClellan (1880), 
629, Goddard’s Cas. 24; Dorrance 43 Mich. 564, 6 N. W. 88. Rein. 
VELSCOtty (1S370 esse NViharts aePan) Cas. 22; Porter v. Haley (1877), 
309, 31 Am. Dec. 509; Caldwell 55 Miss. 66, 30 Am. Rep. 502, 
v. Walters (1851), 18 Pa. St. 79, Rein. Cas. 23, 
55 Am. Dec. 592. 20 Munger v. Baldridge, supra. 
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act by agent, the same rights and liabilities, in general, result 
as would exist in the case of a man acting in the same way.?! 
Notice to her agent is therefore notice to her; his representa- 
tions may bind her; she may be lable as an undisclosed) prin- 
cipal, and the like, under the same circumstauces as any other 
principal.24 


§ 65. At common law the married women was as in- 
capable of hiring a servant of her own as she was of appointing 


an agent.23 but under these modern statutes she may have serv- 
ants in the business which she carries on as freely as she may 
have agents, and with the same effect. 

As will be seen in a later section®4 where a married woman 
may act by ageut, she may appoint her husband as such agent. 


2. Who may be the Agent. 


§ 66. Less competence required in agent than in principal. 


21 See Bodine v. Killeen (1873), 
53 N. Y. 93. Wambaugh’s Cas. 30, 
where it is said: “With the re 
moval of common law disabilities 
from married women, correspond- 
ing liabilities have necessarily 
been imposed upon them. They 
take the civil rights and _ priv- 
ileges conferred subject to all the 


law incapacity cannot serve as a 
shield to protect them from the 
consequences of their acts, when 
they have the statutory capacity 
to act. A married woman is sui 
juris to the extent of the enlarged 
capacity to act conferred by stat- 
ute, and may be estopped by her 
acts and declarations. and is sub- 


incidental and correlative burdens 
and obligations, and their rights 
and obligations are to be deter- 
mined by the same rules of law 
and evidence by which the rights 
and obligations of the other sex 
are determined under like circum- 
stances. To the extent, and in 
the matters of business in which 
they are by law permitted to en- 
gage, they owe the same duty to 
those with whom they deal, and 
to the public, and may be bound 
in the same manner as if they 
were unmarried. Their common- 


ject to all the presumptions which 
the law indulges against others 
with full capacity to act for 
themselves.” 

22 See Pringle v. Dunn (1875), 
387 Wis. 449, 19 Am. Rep. 772; 
Knappen v. Freeman (1891), 47 
Minn. 491, 50 N. W. 533; Puget 
Sound Lumber Co. v. Krug 
(1891), 89 Cal. 237, 26 Pac. 902. 

23S ee Ferguson v. Neilson 
GI8SO) Lie Re, Ts Sl 5202 Atle 229" 
33 Am. St. R. 855, 9 L. R. A. 155. 

24 § 72. 


& 67] OUTLINES OF AGENCY 
—Inasmuch as it is the principal who is to be brought into con- 
tractual relations with third persons, it is obvious that the 
question of his capacity is much more important than that of 
the agent. The agent is not the one to be bound; he acts merely 
in a representative capacity and exercises a derivative author- 
ity. A less degree of competency will therefore suffice in the 
agent than in the principal, and it is often said that any person 
may be an agent except a lunatic, imbecile or child of tender 
years. Hence infants, married women, slaves and aliens have 
been held competent to act as agents.*5 

It is, of course, not meant that an infant, for example, is 
always an appropriate agent; there are many occasions where 
much judgment, discretion or special skill may be requisite, 
which an infant would not ordinarily possess, but that is a 
consideration which appeals rather to the principal’s wisdom in 
selecting his representative than to any standard of ability 
which the law may require. 


§ 67. Infant as agent.—Though an infant may be an agent, 
the relation is an imperfect one. The infant agent may bind 
his principal, but neither the principal nor third persons with 
whom the agent deals can acquire the same rights against the 
infant agent which they might have if he were an adult. 

Thus while the infant agent can doubtless effectually execute 
the authority conferred upon him, in such sense that neither the 
principal nor the other party can disregard the contract merely 
because the agent was an infant, it is also doubtless true that 
the principal could not enforce any contractual obligation 
against the infant agent, like an agreement to become agent, or 


25Slave may act as agent: 
Chastain v. Bowman (1833), 1 


In the case of Cordross’s Set- 
tlement, GS 78) aie Chea Divan 128s 


Hill (S. Car.) L. 270, Wambaugh’s 
Cas. 3; Governor v. Daily (1848), 
14 Ala. 469, Reinhard’s Cas. 41; 
infant may be agent: Talbot v. 
Bowen (1819), 1 A. K. Marsh. 
(Ky.) 436, 10 Am. Dec. 747, Rein- 
hard’s Cas. 42. 


Sir George Jessel, M. R., said, “I 
will state that in my opinion it 
is good law that an infant can 
exercise a power even though it 
be coupled with an _ interest, 
where an intention appears that 
it should be exercisable during 
minority.” 


WHO PRINCIPAL OR AGENT [§§ 68, 69 


to serve for a definite time ;?® nor could the third person with 
whom the agent dealt enforce against the agent such a con- 
tractual liability, for example, as that which results when an 
adult agent assumes to make a contract without authority. 


§ 68. How authorized.—The infant may be the agent 
of his parent or of strangers, but in either case it must be by 
virtue of some actual authorization. Even when he is to act 
for his parent, it must be by virtue of the parent’s authority, 
for, except in some cases respecting necessaries, a child has no 
implied authority, merely because he is the child, to bind his 
parent as his agent, as, for example, in buying or selling goods, 
making contracts or loaning the parent’s property.27. Such an 
authority may, however, be expressly given or it may be pre- 
sumed from the parent’s conduct, as, for example, by his ac- 
quiescence in it when brought to his attention.?8 


§ 69. Infant as servant.—An infant may also be a servant, 
either of his parent, or of a third person with his parent’s con- 
sent. Indeed, infants doubtless more frequently act as servants 
than as agents. While the parent is ordinarily entitled to the 
services of his infant child, it does not follow that everything 
which the infant may do will be done as his parent’s servant. 
Whether, on a given occasion, the child was acting as his father’s 
servant with the father’s express or implied consent, will usually 
be a question of fact to be proved. If he was not so acting, the 
father will not ordinarily be responsible for his act. 

Statutes frequently forbid the employment of infants by third 
persons without the parent’s consent, or their employment under 
certain ages, or in certain occupations at all. 


26Infant not liable in damages 27 See Johnson v. Stone (1860), 
for his failure to complete con- 40 N. H. 197, 77 Am. Dec. 706, 
tract of service: Widrig v. Tag- Mechem’s Cas. Ag. 78; Bennett 
gart (1883), 51 Mich. 103, 16 N. v. Gillett (1859), 3 Minn. 428, 74 
W. 251, Wambaugh’s Cas. 7; Am. Dec. 774, Mechem’s Cas. Ag. 
Derocher v. Continental Mills 79. 

(1870), 58 Me. 217, 4 Am. Rep. 28See Hall v. Harper (1855), 
286; Gaffney v. Hayden (1872), 17 Ili. 82; Swartwout v. Evans 
110 Mass. 137, 14 Am. Rep. 580. (1865), 37 Ill. 442. 
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§§ 70, 71) OUTLINES OF AGENCY 

Since the introduction of the automohile, there has developed 
in some states a decided tendency to treat, as in the service of 
the parent, many uses by the children of the *‘family automo- 
bile’? which could scarcely have been so regarded under the 
ordinary rules.?9 


§ 70. Married woman as agent.—A married woman might 
at common law be the agent of third persons, with her husband’s 
eonsent, even in their dealings with her husband. It was, how- 
ever, as in the ease of the infant agent, an imperfect relation, 
because the married woman at common law had no capacity to 
enter into eontractual obligations. and therefore could not bind 
herself either to her principal or to the third persons with whom 
she ‘dealt. Under the modern ‘‘Married Woman’s Acts,’’ her 


capacity to act as agent is usually made much greater. 


§ 71. As agent for her husband.—Both at the common 
law and under the modern statutes, the married woman is 
competent to be the agent of her husband. Ler authority as 
her husband’s agent is of two kinds: 

1. That sometimes said to be ereated by law, even against 
the husband’s consent, to buy necessaries on his credit when he 
has neglected to supply her.8® This is a matter, however, which 
does not concern us here, but belongs to the law of husband and 
wife. 


292 For a few of the many cases 
involving the question of the 
father’s liability for the negli- 
gence of the child while driving 
the father’s antomohile, see Arkin 
v. Page (1919), 287 Nl. 420, 123 
N. FE. 30,5 A L. R. 218, and Note; 
Doran v. Thomsen (1999), 76 N. 
JPL 54 A tlh 2968 181 Aime St 


Re 617 LO ioe Ree Aa UNe Seleacor 
Birch v. Abercrombie (1913). 74 
Wash. 486, 1383 Pac. 1020, 50 L. 


R. A. (N. S.) 59; King v. Smythe 


(1918), 140 Tenn. 217, 204 S. W. 
296, L. R. A. 1918F, 293. Many 
Others are cited in a later section. 
See § 515. See also where wife 
was driving, Vannett v. Cole 
(1918), 41 N. Dak. 260, 170 N. 
W. 663. 

80See Benjamin v. Dockham 
(1883), 134 Mass. 418, Mechem's 
Cas. Ag. 71; McFerren v. Gold- 
smith-Stern Co. (1921), 137 Md. 
678, 113 Atl. 107, 18 A. L. R. 1125. 


WHO PRINCIPAL OR AGENT {§ 72 


2. That which arises from his actual authorization, either 
express or implied, as in the case of his other ayents. 

The wife has no general authority as her busband’s agent 
merely because she is his wife. Her husband may give her such 
authority, but it must be conferred either expressly or impliedly, 
as in the case of his other avents.2!. One of the most familiar 
instances is that in which the husband places his wife in charge 
of the domestic establishment, and thereby confers upon her the 
authority usually incident to such a position; or puts her in 
charge of Lis shop or his farm during his absence. 


§ 72. Husband as agent for his wife——Where a married 
woman is competent to act by agent,’3 her husband may be 
appointed as the agent. “‘If she appoints her husband as her 
agent in such a matter, and in making the appointment acts of 
her own free will and without coercion from him,’’ said the court 
in Massachusetts, ‘‘we sce no reason for regarding her as in- 
capable of authorizing any act to be done by him iu her name, 
and on her behalf, or for shielding her from responsibility. It 
must be held that whatever is done within the scope of the 
agency is done by her authority.’’ 54 


81See Benjamin v. Benjamin 621, 65 L. R. A. 529. 
(1843), 15 Conn—247, 39 Am. Dec. Compare Church v. Wanders 
884. Mechem’s Cas. Ag. 72; Cox (1833), 10 Wend. (N. Y.) 79; 
v. Hoffman (1838), 4 Dev. & Bat. Felker v. Emerson (1844), 16 Vt. 
(N. Car.) 180, Mechem’s Cas. Ag. 653. 42 Am. Dec. 532. 


39: Weisbrod v. Ruailway Co. 83 See ante § 68. 

(1864), 18 Wis. 35, 86 Am. Dec. 84 See Shane v. Lyons (1898), 
742, Mechem’s Cas. Ag. 31, Wam- 172 Mass. 199, 51 N. E. 976, 70 
baugh’s Cas. 28. Am. St. Rep. 261. To same effect, 


82 See Meader v. Page (1866), Hoene v. Pollak (1897), 118 Ala. 
39 Vt. 306, Wambaugh’s Cas. 44; 617. 24 So. 349, 72 Am. St. R. 189; 
Haberman v. Gasser (1899), 104 Munger v. Baldridge (1888), 41 
Wis. 98, 80 N. W. 105; Wilson v. Kan. 236, 21 Pac. 159, 13 Am. St. 
Herbert (1879), 41 N. J. L. 454, RR. 273; Third Nat. Bank v. Guen- 
32 Am. Rep. 243: Bergh v. War- ther (1890), 123 N. Y. 568, 25 N. 
ner (1891), 47 Minn. 250, 50 N.  E. 986, 20 Am. Su. R. 780: Mayers 
W. 77, 28 Am. St. R. 362; Wana- v. Kaiser (1893), 85 Wis. 382, 55 
maker v. Weaver (1903), 176 N. N. W. 688. 39 Am. St. R. 849, 21 
Y. 74, 68 N. B. 135, 98 Am. St. R. LL. R. A. 623. 
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Her husband, however, has no authority as her agent merely 
because he is her husband, but his authority must be conferred 
as in the case of any other agent.25 And it is said that even 
clearer evidence of her appointment of him ought to be required. 
when he assumes to act as her agent, than would be required if 
a stranger were the agent, in order to overcome the equivocal 
position in which she is placed as his wife.%¢ 


§ 73. Corporations as agents——A corporation may act as 
agent either for individuals, partnerships, or other corporations, 
if the act is within the scope of its corporate powers and not 
forbidden. Corporations are often organized for this express 
purpose, as in the case of trust companies, and the like.%? 


§ 74. Partnerships as agents—The same rule applies to 
partnerships. They may act as agent within the scope of their 
partnership powers, or may be expressly organized for that pur- 
pose. Authority conferred upon a firm is supposed to be con- 
ferred upon each member of it, unless the contrary is expressed, 


85See Rankin v. West (1872), 26 Iowa, 297, Mechem’s Cas. Ag. 
25 Mich. 195; Rust-OWen Lumber 77; Rowell v. Klein (1873), 44 
Co. v. Holt (1900), 60 Neb. 80, 82 Ind. 290, 15 Am. Rep. 235; Eystra 
N. W. 112, 83 Am. St. R. 512;  v. Capelle (1875), 61 Mo. 578; 
Carnahan v. Cummings (1920), Washington Savings Bank vy. 
105 Neb. 337, 180 N. W. 558, 12 Butchers & Drovers Bank (1895), 
A. L. R. 1455, (with extended 1380 Mo. 155, 31 S. W. 761, by 
Note on Liability of Wife for Hus- which, it is pointed out in Long 
band’s Torts); Banks v. Pullen’ v. Martin (1899), 152 Mo. 668, 54 
(1917), 113 Miss. 632, 74 So. 424, S. W. 473, it was not intended to 
4 A. L. R. 1013; Wilson v. Mfg. require the kind of proof de- 
Co. (1915), 195 Ala. 477, 70 So. manded in criminal cases, but 
140, 4 A. L. R. 1016; Hines v. Hol- merely clear and unequivocal 
lingsworth (1917), 178 Ky. 233, proof of the kind required in civil 
198 S. W. 716, 4 A. L. R. 1018; cases. 
Milligan v. Alexander (1913), 72 87 See Killingsworth v. Trust Co. 
W. Va. 615, 79 S. HE. 665, 4 A. L. (1890), 18 Ore. 351, 23 Pac. 66, 
R. 1022 (with extended Note as 17 Am. St. R. 737, 7 L. R. A. 638, 
to his power to subject wife’s Mechem’s Cas. 40; McWilliams y. 
property to mechanics’ liens). Detroit Mills (1875), 31 Mich. 274. 

86 See McLaren v. Hall (1868), 
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and therefore the authority may be exercised in behalf of the 
firm by any one of the partners.38 


§ 75. Disqualification arising from adverse interest.—Dis- 
qualification to act as agent in certain cases may arise from 
adverse interest. The law does not sanction a person’s assuming 
to act as agent where he already has such an interest in the 
same matter, either of his own or of another principal, as may 
prevent his acting fairly toward his principal. Thus the agent 
of one party cannot lawfully, without the intelligent consent of 
both principals, undertake to act in the same transaction as the 
agent of the other party. Neither can a person, without the 
full and intelligent consent of the other party, lawfully under- 
take to be both a party to a transaction and the agent of the 
other party. This subject will be more fully considered here- 
after. Violation of this rule will usually render any contract 
with the guilty agent, and any contract negotiated by him with 
the other party who colludes with him, voidable at the election of 
the aggrieved principal.%9 


38See Deakin v. Underwood pal. Here, as before, the law 
(1887), 37 Minn. 98, 33 N. W. judges of the whole class by the 
318, 5 Am. St. R. 827, Mechem’s' tendency of any particular speci- 
Cas. 68; Gordon v. Buchanan men in that class. It does not 
GISse).. bu vere.) (13, Tenn=)) “71; make any difference in this par- 
Frost v. Cattle Co. (1891), 81 Tex. ticular case whether the agent 
505, 17 S. W. 52, 26 Am. St. R. might have been able to sink en- 
§31. tirely his own interest and act 

39 See Rice v. Wood (1873), 113 with the utmost fidelity. It 
Mass. 133, 18 Am. Rep. 459, Mech- makes no difference that he is 
em’s Cas. 12; Bell v. McConnell acting and has acted with the ut- 
(1881), 37 Ohio St. 396, 41 Am. most fidelity. See Carr v. National 
Rep. 528, Mechem’s Cas. 538, Bank & Loan Co. (1901), 167 N. 
Wambaugh’s Cas. 913; Davis v. Y. 375, 60 N. E. 649, 82 Am. St. 
Hamlin (1888), 108 Il]. 39,48 Am. R. 725. 
Rep. 541, Mechem’s Cas. Ag. 461, If the principal at the time he 
Wambaugh’s Cas. 917. employs the agent knows that the 

It is not necessary in this class latter has an adverse interest of 
of cases that the interest shall be his own, there is no reason so 
such as will or must prevent his far as he is concerned why he 
acting fairly towards his princi- cannot employ him. If he is will. 
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§ 76. Disability from lack of professional standing.—Dis- 
ability to act as agent may also arise in certain cases from lack 
of the requisite professional or other similar standing or quali- 
fication. Thus it is often true that no one may lawfully repre- 
sent a litigant in court who is not a regularly admitted attorney 
of that court.2® So one who wishes to employ a broker or an 
auctioneer will often be legally limited in his choice to one who 
has been duly licensed; and the like. 

The consequences of one’s attempting to serve who is thus 
disqualified may be various, A contract negotiated by an un- 
licensed broker may be declared void by the statute requiring 
the license, or the broker may be subjected a penalty, or to the 
forfeiture of his compensation.*! 


3. Joint Principals. 


§ 77. Agent may represent several joint principals—An 
agent may be appouluted to represent a number of joint prin- 


ing to trust him in view of the were willing and had knowledge 
facts he may do so. The case of the facts. Such a situation 
spoken of is where the interest is would ordinarily amount to a col- 
not disclosed. Without that full lusion by the agent with one of 
and intelligent consent on the his principals to betray the other. 
part of the principal the law ab- Under the Statute of Frauds. 
solutely forbids the agent from Under the 17th section of the 
assuming to act where he has an_ statute of frauds, the agent to 
adverse interest. sign the memorandum of the bar- 
See Wildberger v. Hartford Fire gain must be some outside party; 
Ins. Co. (1894), 72 Miss. 338, 17 the other party to the contract 
So. 282, 48 Am. St. R. 558, 28 L. may not be the agent: Wright 
R. A. 220; Ramspeck v. Pattillo  v. Dannah (1809), 2 Camp. 208, 
(1898), 104 Ga. 772, 30 S. E. 962, Wambaugh’'s Cas. 10. 
69 Am. St, R. 197, 42 L. R. A. 197. 40 See Cobb v. Judge (1880). 43 
If the agent already had an- Mich. 289, 5 N. W. 309, Wam- 
other principal, whose interests baugh’s Cas. 5. 
were adverse, it would usually be 41 See Holt v. Green (1873), 73 
a breach of his duty to thar prin- Pa. 198. 13 Am, Rep. 737, Rein- 
cipal to enter into the service of  hard's Cas. 50. 
the other, even though the latter 


46 


WHO PRINCIPAL OR AGENT [§§ 78, 79 

ipals.42 The interest which the associates have may be that of 
partners, or of joint-tenants, or tenants in common of property, 
or merely that of persons who have united to form a club, 
society or association in order to accomplish some social, political, 
What their interest is, be- 
comes material in determining the extent of their powers and 
liabilities as joint principals. 


religious or other similar purpose. 


§ 78. Partners, co-tenants, etc., as principals—TIn the case 
of a partnership, each partner has usually the authority to him- 
self act as an agent, or to appoint an agent whose acts, in refer- 
ence to the partnership affairs, will bind all of the partners. But 
in the ease of joint tenants, tenants in common, and other similar 
relations, one party is not, from the mere fact of the relation, 
impliedly authorized to act for all, and an agent appointed by 
one will bind that one only and not all, unless all authorized his 
appointment.% 


§ 79. Clubs, societies, etc., as principals.—Clubs, societies, 


42 Where a number of co-ten- 
ants execute several and separate 
powers of attorney to the same 
agent to dispose of the several 
interest of each, the agent will 
have no authority to bind them 
all jointly. Harris v. Johnston 
893). 54° Minm., 177, 55. Ne W- 
970, 40 Am. St. R. 312. 

So where two principals unite 
in giving a joint power to bind 
both jointly, it is held that there 
will be no authority to bind one 
only: Gilbert v. How (1890), 45 
Minn. 121, 47 N. W. 643, 22 Am. 
St. R. 724. Mechem’s Cas. 380. 

To same effect: Dodge v. Hop- 
kins (1861), 14 Wis. 630. 

But this rule readily gives way 
before evidence of a contrary in- 
tention. Thus where a married 
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man gave a power of attorney au- 
thorizing him te act “for me” 
and to sell, ete. any land “which 
I now own,” ete., and his wife 
also signed the power of attorney, 
it was held that this clearly re- 
lated to land owned by him in 
which his wife had a right of 


dower, and not merely to land 
owned by husband and_ wife 
jointly. Roy v. Mining Co. 


(1910), 113 Minn. 143, 129 N. W. 
154. 

43 See Mussey v. Holt (1851), 
24 N. H. 248, 55 Am. Dec. 234; 
Tuttle v. Campbell (1889), 74 
Mich. 652. 42 N. W. 384, 16 Am. 
St. R. 652: Morrison v. Clark 
(1896), 89 Me. 103, 35 Atl. 1034, 
66 Am. St. R. 395. 


§ 80] OUTLINES OF AGENCY 


and unincorporated non-profit making associations are not part- 
nerships, and no authority in one member to bind the others 
will be implied from the mere fact of membership. A person, 
therefore, who assumes to act as agent of such a body can bind 
those only who have, in some way, previously authorized his 
appointment, expressly or impliedly, or have subsequently rati- 
fied it.44 

As in other cases, no particular method of conferring the 
authority is necessary, unless made so by some express rule of 
the association. Such an appointment may be authorized by 
the rules or regulations of the association to which the member 
assents on joining, or it may be made by and for those who 
vote for it at a meeting, or it may be ratified by the members 
who subsequently take the benefit of the acts with knowledge of 
the facts.*® 


4. Jot Agents. 


§ 80. Several agents may jointly represent the same prin- 
cipal—There may also be a number of agents jointly repre- 
senting the same principal. Where they are appointed by a 
private principal, the law presumes that the principal relied 


44See Ash v. Guie (1881), 97 cient, no personal liability would 
Pa. 498, 39 Am. Rep. 818, Mech- attach. McCabe v. Goodfellow 
em’s Cas. 45; Davison v. Holden (1892), 133 N. Y. 89, 30 N. EB. 728, 
(1887), 55 Conn. 103, 10 Atl. 515, -17 L. R. A. 204; Riffe vy. Proctor 
3 Am. St. Rep. 40, Mechem’s (1903), 99 Mo. App. 601, 74 S. W. 
Cas. 47; Lewis v. Tilton (1884), 409; Hosman y. Kinneally (1903), 
64 Lowa, 1220019. N Weyedill, t43RIN a Ye Mise miGh toa ett 
52 Am. Rep. 4386, Mechem’s Lightbourn v. Walsh (1904), 97 
Cas. Ag: 510; Bennett v. Lathrop N: Y. App: Div. 187, 89 N. Y ¢@ 
(1899), 71 Conn. 613, 42 Atl. 634, 856. 
WieAm: Sta R.e22 2 45See Fleming v. Hector 

Of course, to bind any one as (1836), 2 M. & W. 172; Todd v. 
principal in these cases, it must Emly (1841), 7 M. & W. 427; De 
appear that dealings upon credit voss v. Gray (1871), 22 Ohio St. 
were contemplated, for if it be 159; Ehrmantraut v. Robinson 
evident that the authority went (1893), 52 Minn. 338, 54 N. W. 
no further than to pledge funds 188, Goddard’s Cas. 113. 
provided and supposed to be suffi- 
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upon their joint judgment, skill and discretion, and they must 
therefore all act together in the execution of their authority, 
and a less number than the whole can not execute it, unless there 
be some provision in the instrument appointing them or some- 
thing in the circumstances, such as waiver, acquiescence and the 
like, which indicates the consent of the principal that less than 
the whole may act.*6 


§ 81. If the authority is joint and several, then it is said, all 
or one only must act and not an intermediate number.*” If a 
partnership is the agent, the authority may, as has bcen seen, 
be executed by any one of the partners, in the absence of stip- 
ulations to the contrary.*8 

The death or disability of one of two or more joint agents will 
terminate the authority unless it is coupled with an interest in 
the survivors.*? 


§ 82. But where the agency is one created by law, and is 
public in its nature, the rule is different. In such cases all of 
the agents or officers must be present to deliberate, or must have 
notice and an opportunity to be present and deliberate with the 
others, but a majority of the whole number, if present, may 
then lawfully meet. A majority of this meeting may then exer- 
cise the power.®® 


46 See Hawley v. Keeler (1873), not to be applicable where the 
53 N. Y. 114, Mechem’s Cas. 50, power provided for the doing of 
(continued acquiescence may jus- acts which the agents “or any of 
tify); Loeb v. Drakeford (1883), them should jointly and separate- 
75 Ala. 464, Goddard’s Cas. 480; ly think proper.” 

Hartford F. Ins. Co. v. Wilcox 48See Deakin y. Underwood 
(1870), 57 Ill. 180; Cedar Rapids, (1887), 37 Minn. 98, 33 N. W. 
ete. R. Co. v. Stewart (1868), 25 318, 5 Am. St. R. 827, Mechem’s 
Iowa 115. In Robbins v. Horgan Cas. 68. 

(1906), 192 Mass. 443, 78 N. E. 49 See post § 212. 

503, it is said that there are cases 50 See First Nat. Bank v. Mt. 
in which the consent of all of the Tabor (1879), 52 Vt. 87, 36 Am. 
agents to the act by one would Rep. 734, Mechem’s Cas. 52; Mc- 
justify it. Neil v. Chamber of Commerce 

47See Guthrie v. Armstrong (1891), 154 Mass. 277, 28 N. E. 
(1822), 5 B. & Ald. 628, Goddard’s 245, i8 L. R. A. 559, Mechem’s 
Cas. 481, but the rule was said Cas. 63. 
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This rule applies to the directors of corporations. Thus after 
due notice, a majority constitute a quorum, and a majority of 
that quorum may act. 


§ 83. Liability for each other’s acts.—Where two or more 
agents have jointly undertaken to act, they are all, like partners, 
liable to the principal for the proper performance of their joint 
undertaking.5? But where they are merely fellow-agents or co- 
agents,—perhaps appointed at different times and by different 
acts,—but they did not jointly undertake, one not at fault will 
not be liable for the nonperformance or the malperformance of 
the other.58 


61 See Milwaukee Harvester Co, 52See Sergeant v. Emlen 
v. Finnegan (1890), 43 Mingo. 1838, (1891), 141 Pa 580, 21 Atl. 663: 
45 N. W. 9 - Cargill v. Bower (1878), 10 Ch. 

Div. 502. 
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§§ 85-88] ; OUTLINES OF AGENCY 


I. How tue Agent May Be APPporINnteD. 


§ 85. Two parties involved—This question obviously in- 
volves two aspects: 1. On the part of the principal; and 
2. On the part of the agent. 


1. On the Part of the Principal. 

§ 86. Usually, only by act of principal—Hxcept in those 
eases, if any, in which the law creates the authority, it is the 
invariable rule, that an agent can only be appointed at the 
will and by the act of the principal,} though that will may find 
expression in many different ways. 


§ 87. The method to be pursued.—The law usually pre- 
scribes no particular method of conferring the authority. The 
material question is as to the fact of the appointment rather than 
as to the method adopted. 

There are, however, two classes of cases—one arising under 
the rules of the common law and one under statutes—in which 
the authority must be conferred in a particular way, and they 
are: 1. Cases wherein an instrument under seal is to be exe- 
cuted; and, 2, Cases where some statute, usually designed to 
prevent fraud or perjury, expressly requires the authority to 
be conferred by writing. These two classes of cases will be con- 
sidered first, and we will then return to the general rule. 


§ 88. 1. Authority to execute instruments under seal— 
It was the settled rule at common law—and this rule still gen- 
erally prevails wherever the common law attributes of a seal 
still persist,—that authority to execute a deed, bond, or other 
instrument necessarily under seal could be conferred only by a 
written power under seal.® 


1See Pole vy. Leask (1862), 33 shaw v. McKesson (1871), 65 N. 
L. J. Rep. Eq. 155, Mechem’s Cas. Car. 688; Watson v. Sherman 
81. (1876), 84 Ill. 263; Heath v. Nut- 

2See Cooper v. Rankin (1813), ter (1862), 50 Me. 378, Mechem’s 
5 Bin. (Pa.) 613; Reed v. Van Cas. 91; Long v. Hartwell (1870), 
Ostrand (1828), 1 Wend. (N. Y.) 34 N. J. L. 116, Mechem’s Cas. 
424, 19 Am. Dec. 529; Rowe vy. 92; Gordon v. Bulkeley (1826), 14 
Ware (1860), 30 Ga. 278; Har- Serg. & R. (Pa.) 3381 
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§ 89. —— Filling blanks in such instruments.—So, since 
the one who fills blanks in a sealed instrument, which must be 
filled before the instrument can take effect,—(though signed and 
sealed by the principal in person)—is the one who really makes 
the instrument operative, it was equally settled that authority to 
fill such blanks can usually be conferred only by an instrument 
under seal.? If the filling of the blank was not essential to the 
validity of the instrument, its filling under a mere parol author- 
ity may be ignored.* 

Much less significance is now attached to seals than formerly, 
and there is a marked tendency in many States either to abolish 
the old distinctions by statute,® or to disregard them as no longer 
suited to the times,§ and a number of cases, accordingly, have 
held that blanks may be filled under a parol authority.” 


§ 90. Superfluous seal.—_Even at common law, if the 
instrument to be executed was unnecessarily under seal, and the 
authority was sufficient for an unsealed instrument, it is gen- 
erally held that the superfluous seal will be disregarded and the 
authority held sufficient,8 though a few cases deny this rule.® 


8See Hibblewhite v. McMorine 
(1840), 6 M. & W. 200, Wam- 
baugh’s Cas. 58; Mosby v. State 
(1857), 36 Tenn. (4 Sneed) 324. 

4See Vose v. Dolan (1871), 108 
Mass. 155, 11 Am. Rep. 331, Wam- 
baugh’s Cas. 65, where the instru- 
ment was legally effective when 
executed, and the blanks were 
filled by inserting the amounts 
determined from data in the in- 
strument itself. If filling the 
blanks changed the legal effect, a 
different question would arise. 

5 See Swartz v. Ballou (1877), 
47 Iowa 188, 29 Am. Rep. 470, 
Goddard’s Cas. 68; treeter Vv. 
Janu (1903), 90 Minn. 398, 96 N. 
W. 1128. 


6See e. g., Harris v. Shorall 
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(1921), 230: Nv Y. 348; 130 N. BE. 
572. 

7 See Cribben v. Deal (1891), 
21 Oreg. 211, 27 Pac. 1046, 28 Am. 
St. R. 746, Goddard’s Cas. 66, 
Wambaugh’s Cas. 74; South Ber- 
wick v. Huntress (1865), 53 Me. 
89, 87 Am. Dec. 535; Lafferty v. 
Lafferty (1896), 42 W. Va. 783, 
26 S. EH. 262; Field v. Stagg 
(1873), 52 Mo. 584, 14 Am. Rep. 
435; Thummel vy. Holden (1899), 
149 Mo. 677, 51 S. W. 404. 

8 See Long v. Hartwell (1870), 
34 N. J. L. 116, Mechem’s Ag. Cas. 
92; Dickerman y. Ashton (1875), 
21 Minn. 538, Wambaugh’s Cas. 
67; Nichols v. Haines (1900), 98 
Fed. 692, 39 C. C. A. 235. 

9See Rowe v. Ware (1860), 30 
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So if the instrument is not in fact a deed, the fact that legis- 
lation has given it the effect of a deed, does not bring this mstru- 
ment within the rule requiring authority under seal.?@ 


§ 91. Estoprel._In a number of eases, in which & 
principal has signed and sealed and put into the hands of an 
agent a deed or bond in blank or with blanks unfilled, and has 
authorized him by parol to fill up the blanks and to deliver the 
instrument as an operative one, and the agent has filled up the 
blanks as authorized and delivered the instrument to one who 
had no knowledge or notice of the fact that the agent had so 
filled the blanks, and who relied upon it in good faith, courts, 
not prepared entirely to disregard the old rule, have held that 
the principal will be estopped to deny the sufficiency of the 
agent’s authority.4! And even where the agent fills the blanks, 
in such a case, otherwise than as authorized, but yet under cir- 
cumstances which might reasonably have been anticipated by 
the principal as not unlikely to present themselves, the principal 
has been held to be estopped as against these who have properly 
relied upon the apparent validity of the instrument.!% 


Ga. 278: Overman v. Atkinson judge. and the principal debtor 
(7897), 102 Ga. 750. 29S. E. 758; without the surety’s knowledge 
Maker v. Freeman (1853), 35 Me. filled it with a larger sum appar- 
485; Cummins v_ Cassily (1844), ently required by the judge, and 
44 Ky. (5 B. Mon.) 74. deposited it in the probate court 

10 See In re Whitley (1886). 32 for the protection of persons deal 
Ch. Div. 337, Wambaugh’s Cas. 39. ing with the estate. it was held 

11See Phelps v. Sullivan’ that {ft eould be enforced for the 
(1885), 140 Mass. 368, 2 N. B. 121, larger sum. Said the court, per 
54 Am. Rep. 442, Mechem’s Cas. Holmes, J., “We are of opinion 
101. Wambaugh’s Cas. 72. that. when a bond such as this, 

12Thus in White v. Duggan is {ntrusted to the principal for 
(1885), 149 Mass. 18, 2 N. FE. 110, his use. to fill it up and deliver 
54 Am. Rep. 437, Wambangh's ft. the possibility of his being re 
Cas. 70. where a surety delivered quired by the probate judge to 
to the principal debtor a probate insert a penal sum larger than 
bond signed and sealed in blank, the surety directed, and of his 
with parol authority to fill it tm doing so. is so obvious and so 
with a certain sum as penalty, near that the surety must be held 
and deliver it to the probate to take the risk of his principal's 
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§ 92. Defective deed enforced as contract to convey.— 
In other cases, Wherein an ayent, authorized by parol to sell land, 
and given a deed with the grantee’s name omitted which he was 
to insert when he found a purchaser, has sold the land as author- 
ized and completed and delivered the deed, it has been held that 
if the deed is not good as a conveyance, it may still operate as 
a written contract to sell and convey, which may be specifically 
enforced by requiring the principal to execute and deliver a 
proper deed.48 ‘The same theory has been applicd to other cases 
Wherein the agent authorized to sell has executed or delivered a 
deed without having authority under seal. 


§ 93. ——— How when instrument executed in presence of 
principal.—Even though the instrument to be executed was 
necessarily under seal, yet if the instrument was executed in 
the presence of the principal and by his direction or assetit, 
mere verbal authority was sufficient. This rule still prevails.!4 

The reason given for this rule is that ‘‘if the grantor’s uame 


conduct, and is bound by the f{n- Cas. 62. Same principle: Mor- 
strument as delivered, although row v. Higgins (1856), 29 Ala. 
delivered in disobedience of or- 448, Goddard’s Cas. 7U. 
ders, if, as here, che obligee has 14See Gardner v. Gardner 
no notice, from the face of the (1850), 5 Cush. (Mass.) 433, 52 
bond or otherwise. of the breach Am. Dec. 740. Mechem’s Cas. 100, 
of orders.” See also Taylor Co. Wambaugh’s Cas. 61; Bigler vy. 
v. King (1887), 73 fowa 153, 34 Baker (1894), 40 Neb. 325. 58 N. 
N. W. 774, 5 Am. St. R. 666; Rose W. 1026, 24 L. R. A. 255; Lewis 
vy. Douglass Tp. (1893), 52 Kan. v. Watson (1892), 98 Ala. 479, 13 
451, 34 Pace. 1046, 39 Am. St. R. So. 570, 39 Am. St. R. 82, 22 L. 
854: McCormick vy. Bay City R. A. 297, Goddard's Cas. 71; 
(1871), 23 Mich. 457; State v. Pierce v. Dekle (1911), 61 Fla. 
Potter (1876), 63 Mo. 212, 21 Am. 390, 54 So. 389, Ann. Cas. 1912D, 
Rep. 440: Humphreys v. Finch 1355; Reinhart v. Miller (1857), 
(1887),.97- N. Car. 303, 1 S EB. 22° Ga. 402, 68 Am. Dec. 506; 
870, 2 Am. St R. 293; Belden v. Merchants Bank  v. Johnston 
Murlbut (1896), 94 Wis. 562, 69 (1908), 130 Ga. 661, 61 S. E, 543, 
NeVionieead sR A. Sha. 14 Ann. Cas. 546: Mariner v. 
13 See Blacknall v. Parish Wiens (1909), 1837 Wis. 637, 119 
(1860), 6 Jones (59 N. Car.) Eq. N. W. 340. 
70, 78 Am. Dec. 239, Wamoaugh's 
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is written by the hand of another, in his presence and by his 
direction, it is his act, and the signature, in point of principle, 
is as actually his as though he had performed the physical act 
of making it.’ 

What will be deemed to be ‘‘in the presence’’ of the principal, 
has not been much considered in the cases.1® Perhaps the cases 
arising on the attestation of wills, a8 to signing ‘‘in the presence”’ 
of the testator, would be deemed significant. 


- § 94. —— Authority to deliver deed—Delivery by prin- 
cipal as curing defective sigsning.—Authority to deliver a deed, 
executed by the principal in person, may be conferred by parol.17 

Where the principal in person acknowledges and delivers a 
deed, executed by an agent.without authority under seal, the 
deed will take effect from and by the delivery.!® 


§ 95. How corporation may appoint.—It was also the 
rule of the common law that a corporation could contract only 
by deed under its corporate seal, and that its appointment of 
an agent. could be made only in the same manner, but this rule 
has been quite generally abandoned, and a corporation may 
now appoint agents in substantially the same manner that an 
individual may employ them.!9 


15See Mutual Ben. L. Ins: Co. iginally felt in holding corpora- 
v. Brown (1878), 830 N. J. Eq. 193. tions liable for the acts of their 
16In Reinhart v. Miller, supra, agents within the scope of their 
the instrument was signed on a authority, arose from the sup- 
gate post 25 or 30 yards from the position that it was necessary 
house in which the principal was, that their appointment should be 
but where the latter could see it under the seal of their principals. 
done. The decisions, both in England 
17See White v. Duggan, swpra. and America, have satisfactorily 
18 See Clough v. Clough (1882), disposed of this technical doubt, 
73 Me. 487, 40 Am. Rep. 386, Wam- and it is now clearly the law, 
baugh’s Cas. 68; Currier v. Clark particularly with regard to what 
(1910), 145 Iowa 613, 124 N. W. are called trading corporations, 
622. that no such evidence of author 
19“A great deal of the. diffi- ity is required. A private corpora- 
culty,” it is said in one case, “or- tion is liable for the acts of its 
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§ 96. 2. Authority required by statute to be in writing— 
Land cases.—In very many of the States, by statute (the stat- 
ute of frauds or its equivalent) an agent to sell and convey, 
to mortgage or to create trusts in lands or any interest therein, 
can be authorized only by an instrument in writing.2° In many, 


agents within the scope of their 
authority, in the same way, and 
it would appear in the same form, 
as any individual person is.” 
Pennsylvania Railroad Co. v. Van- 
diver (1862), 42 Pa. St. 365, 82 
Am. Dec. 520. 

See also Burrill v. Bank (1840), 
2 Metc. (Mass.) 163, 35 Am. Dec. 
395; Nobleboro vy. Clarke (1878), 
68 Me. 87, 28 Am. Rep. 22; Ala- 
bama, ete.,-R- Co: v. South, etc., 
Re Coy n(837)),) S4 Alas 570, 3) Sor 
286, 5 Am. St. R. 401; Williams 
v. Fresno Canal Co. (1892), 96 
Cazes s0ePac 961, 38) Am. St 
R. 172; Scofield v. Parlin & Oren- 
Gort o:, 661, Wed.<804,. 10) 'C51C. 
Agee. 

20 Thus the English Statute of 
Frauds, (29 Charles II. chap. 3, 
§§ 1, 3, 4) which furnished the 
original model for most of the 
American statutes, provided (Sec. 
8): “No leases, estates or inter- 
ests, either of freehold or terms 
Ot VCAls we oly) y Seslially ber as: 
signed, granted or surrendered, 
unless it be by deed or note in 
writing, signed by the party so 
assigning, granting or surrender- 
ing the same, or their agents 
thereunto lawfully authorized by 
writing, or by act or operation 
of law.” Under sec. 4 of this stat- 
ute, however, contracts for the 
sale of lands or any interest 
therein could be signed by an 
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agent “thereunto lawfully author- 
ized” without adding by writing. 

The statute in Michigan (Comp. 
L. 1897, §§ 9509, 9511) following 
the then New York statute in the 
first section, but not in the sec- 
ond, declares that “No estate or 
interest in lands, other than 
leases for a term not exceeding 
one year, nor any trust or power 
over or concerning lands, or in 
any manner relating thereto, 
shall hereafter be created, 
granted, assigned, surrendered or 
declared, unless by act or opera- 
tion of law, or by deed or con- 
veyance in writing, subscribed by 
the party creating, granting, as- 
signing, surrendering or declar- 
ing the same, or by some person 
thereunto by him lawfully author- 
ized by writing.’ And “Every 
contract for the leasing for a 
longer period than one year, or 
for the sale of any lands, or any 
interest in lands, shall be void, 
unless the contract, or some note 
or memorandum thereof, be in 
writing, and signed by the party 
by whom the lease or sale is to 
be made, or by some person 
thereunto by him lawfully author- 
ized by writing.” Statutes more 
or less similar are found in Ala- 
bama, California, Colorado, Illi- 
nois, Ohio, and other states. 

Not all of the statutes, however, 
have the same requirements. 


§ 97) OUTLINES OF AGENCY 


also, the same rule applies to the making of leases of land for 
more than a short period named, usually one year; and, in 
many, to the making of contracts for the sale of laud, as dis- 
tinguished from a present sale and conveyance. 


§ 97. Other cases.—The policy of the law may extend 
this requirement of written authority to other cases. Thus, in 
Kentucky it is enacted that ‘*No person shall be bound as the 
surety of another by the act of an agent unless the authority of 
the agent is in writing, signed by the principal.’’ 2% 

In California, North and South Dakota, and Montana, au- 
thority to execute instruments required to be in writing, can be 
conferred only by an instrument in writing.?4 

So, as ‘‘a contract which by its terms is not to be performed 
within one year from the making thereof,’’ an executory agree- 


Thus, Wisconsin, for example, White v. Breen (1894), 106 Ala. 
while it has a statute identical 159, 19 So. 59, 32 L. R. A. 127; 
with the first section quoted Alabama, ete., R. Co. v. South, 
above from Michigan, omits the etc., R. Co. (1887), 84 Ala. 570, 
words “by writing’ at the close 3 So. 286, 5 Am. St. Rep. 401. 


of the second one. The original 21 Under these. statutes, an 
New York statute made this dis- agent may often be authorized to 
tinction. Indiana, Iowa, Ohio, make a contract for a sale, which 


Texas and West Virginia do the can be specifically enforced by re- 
same. Hinois and Colorado, quiring the principal to make the 
which at one time did not require conveyance, even though the 
written authority for the making agent would not be authorized to 
of a contract to sell land. later make the conveyance. 

changed the statute and required 22 See Kentucky Statutes, 1899, 
it; and there are various distine- § 482; Simpson v. Commonwealth 
tions in other States which it is (1889), 89 Ky. 412, 12 S. W. 680, 
not practicable to reproduce here. 11 Ky. L. Rep. 619. 

The statute in each State must be 23See Seymour v. Oelrichs 
consulted whenever this general (1909), 156 Cal. 782, 106 Pac. 88, 
question arises. See, for example, 134 Am. St. R. 154; Hartt v. Jahn 
Long v. Hartwell (1870), 34 N. (1921), 59 Mont. 173, 196 Page. 
J. L. 116, Mechem’s Ageney Cases, 153; Lund v. Thackery (1904), 
92: Malone v. McCullough (1890), 18 S. Dak. 113, 99 N. W. 856; 
15 Colo. 460, 24 Pac. 1940; Kozel Ballou v. Carter (1912), 30 S. 
v. Dearlove (1892), 144 Il. 23, Dak 11, 137 N. W. 603. See also 
32 N. EB. 542, 36 Am. St. Rep. 416; statutes in Appendix, 
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ment for a future employment to be entered into more than a 
year from the making of such agreement, or a present employ- 
ment for a definite term to extend beyond one year, would not 
be binding under many of the statutes, following the fourth 
section of the English Statute of Frands, unless there was a 
note or memorandum thereof in writing: though in the second 
case the employment if entered upon might be good as an em- 
ployment at will. 


§ 98. 3. In other cases, authority may be conferred by 
parol.—Except in these cases of instruments under seal, and 
of statutes expressly requiring written authority, it is the gen- 
eral rule that authority for the doing of any act lawful to be 
done, including the execution of all written. instruments other 
than those mentioned above, may be conferred without writing.?4 

Thus, except in States whose statutes expressly require written 
authority, an agent may be authorized by parol to sell or lease 
lands ;75 sneh an authority suffices, usually, also for the mere 
purchase of land ;?° and for an agency to demand and collect 


24See Worrall v. Munn (1851), 
5BNeE Yo 29.2-05' Aim, Dee; 330; 
Goddard’s Cases 59. 

There seems to be an impres- 
sion, easily acquired, but with 
difficulty removed, that, because 
authority for the execution of in- 
struments under seal must be con- 
ferred by an instrument under 
seal, authority for the execution 
of instruments in writing must be 
conferred by writing. This, how- 
ever, is not true. Except in the 
cases already referred to, author- 
ity for the execution of written 
instruments may be conferred 
without writing. Authority for 
the execution of negotiable instru- 
ments is no exception, thongh 
such an authority is uot easily 
implied. (See Jackson v. Nation- 
al Bank (i893), 92 Tenn. 154, 20 
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S. W. 802, 36 Am. St. R. 81, 18 
L. R. A. 663, Mechem’s Cas. 415; 
New York Iron Mine v. National 
Bank (1878), 39 Mich. 644, Mech- 
em’s Cas, 423.) 

25 See ante § 96. 

26 That is to say, usually {ft is 
enough that there is a memoran- 
dum in writing signed by the par- 
ty to be charged, for example, the 
seller, although it is not signed 
by the other party, e. g. the buy: 
er. See Ullsperger v. Mever 
(US0S) he 21 7elile2G62, ToeN: se482: 
orl VAS (NSS: )s)220063 Ave Bh: 
Ann. Cas. 1932; Harper v. Gold- 
schmidt (1909), 156 Cal. 245, 104 
Pac. 451, 134 Am. St. R. 124, 28 
IL Re-A. (CN. Si) 689; LeVine v. 
Whitehouse (1910), 37 Utah 260, 
109 Pac. 2. 
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rents ;2? to subscribe for stocks ;#8 to execute written instruments 
not under seal, such as notes, assignments, bills of sales, chattel 
mortgages, affidavits, petitions and the like;*® to fill blanks in 
such instruments; to buy and sell goods;®° to ‘‘accept and re- 
eeive’’ goods under the statute of frauds ;3! to employ and dis- 
charge agents and servants; to obtain or surrender insurance; 
and the lke. 


§ 99. Need not be express.—The authority, moreover, 
need not be expressly conferred. In the great majority of the 
cases it is informally conferred, or is inferred from the acts 
and conduct of the principal. 

The important thing is to find the assent of the principal that 
the agent may act, and the assent of the agent that he will act. 

Usually the principal takes the initiative, and requests or 
directs the agent to act, and the agent assents and accepts the 
agency. But the situation may be reversed. The agent may 
take the initiative and tender his services, which offer the prin- 
cipal may assent to and accept. 

If the agent should not accept, there would, as to him, be no 
agency unless he could be estopped to deny his assent, though 
the principal might in some cases be bound to persons whom he 
had led to believe that the agent had accepted. So, if the prin- 
cipal should not assent, there would, as to him, be no agency, 
unless he could be estopped to deny his assent, though the agent 
might be liable to persons whom he had led to believe that the 
principal had assented. 


27See Sheets v. Selden (1864), (1895), 81 Md. 644, 32 Atl. 320; 
69 U. S. (2 Wall.) 177, 17 L. Ed. Moreland v. Houghton (1893), 94 
822. Mich. 548, 54 N. W. 285; Gouldy 

28In re Whitley Partners v. Metcalf (1889), 75 Tex. 455, 12 
(1886), 32 Ch. Div. 337, Wam- S. W. 830, 16 Am. St. R. 912. 
baugh’s Cases 39. 80See Wiger v. Carr (1907), 

29See Dingley v. McDonald 1381 Wis. 584, 111 N. W. 657, 11 
(1899), 124 Cal. 90, 56 Pac. 790; Ll. R. A. (N. S.) 650, 11 A. & BR. 
Cook v. Buchanan (1890), 86 Ga. Ann. Cas. 998. 

760, 13 S. EH. 838; Tibbetts v. 81See Alexander v. Oneida 
Street Ry. Co. (1894), 153 Ill. 147, County (1890), 76 Wis. 56, 45 N. 
88 N. HB. 664; Moore v. Taylor W. 21. 
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§ 100. Authority by implication.—Authority may very 
frequently arise by implication from acts or conduct. One 
very common case is that wherein the principal, by conferring 
authority for a given act, is held to have also by implication con- 
ferred authority for incidental and appurtenant acts. Where 
the principal has given authority for a certain act, it must 
usually be assumed that he meant to make the authority effec- 
tual, and, unless the contrary be disclosed, that he meant to 
have the act done in the usual and ordinary way. Hence arises 
the familiar rule that every delegation of authority carries with 
it by implication, unless the contrary is declared, authority to 
do all of those incidental and subordinate acts which are rea- 
sonably necessary and proper to carry into effect the main au- 
thority conferred or which are usually and ordinarily done as a 
part of the main act.82 General usages may thus affect it, and 
so may also particular usages if the authority appears to have 
been conferred with them in view. As an illustration of the 
main rule, if a chattel be put into the hands of an agent with 
authority to sell it, he may be found by implication to have 
authority to deliver the chattel to the purchaser, to receive so 
much of the purchase price as is to be paid at the time of de- 
livery, and, if there be proof of a usage justifying it, to warrant 
the quality of the thing sold.*% 


§ 101. Another illustration is found in the case in 
which the principal puts an agent in charge of a business, a 
factory, a farm, or some other enterprise, place or transaction, 
to manage, control, conduct or carry it on. Here also there will 
go with the main authority by implication, unless the contrary 
is expressed, incidental authority to do all those acts, few or 
many according to circumstances, which fairly and reasonably 


82See Leroy v. Beard (1850), Wis. 619, 44 N. W. 641, Mechem’s 
49 U. S. (8 How.) 451, 12 L. Ed. Cas. 403; Pickert v. Marston 
1151, Mechem’s Cas. 382; Peters (1887), 68 Wis. 465, 32 N. W. 
v. Farnsworth (1843), 15 Vt. 155, 550, 60 Am. Rep. 876, Mechem’s 
40 Am. Dec. 671, Mechem’s Cas. Cas, 411. 
387; Hibbard v. Peek (1890), 75 83 See post § 265. 
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belong to the matter so placed under his control and manage- 
ment.34 

The manner in which the particular principal carries on his 
business, though differing from the customary manner, may be 
taken into account, where the parties have dealt in reliance upon 
it; and so may an established course of dealing between the 
particular parties, though differing from that pursued with 
others. 

These may all be cases of an actual authority arising by 
implication. 


§ 102. Authority by acquiescence.—Acqniescence in 
the proposal to act, acquiescence in the doing of the act at the 
time, even subsequent acqniescence, (4%. e., ratification®®) in the 
act as done, may be sufficient to show the necessary assent or 
consent to bind the principal. It may be tacit or unexpressed in 
terms. It is often said that ‘‘silence gives consent,’’ but this 
is by no means always true. It is only trne when from the fail- 
ure to speak, under the eirenmstances, an inference of assent 
mav fairly and reasonably be drawn, This is usually a question 
of fact. 

Consent to or acquiescence in another act may sometimes jus- 
tify an inference of assent to the act in question. Authority to 
do one act of a certain kind, or on a certain occasion, furnishes 
ordinarily very little ground for inferring authority to do a 
different act or to act on a different occasion ;8° but where the 


84See Meader v. Page (1866), generallv. see Philadelphia. ete. R. 
39 Vt. 306, Wambangh’s Cas. 44; Co. v. Cowell (1857), 28 Pa. 329, 
Lowenstein v. Lombard (1900), 70 Am. Dec. 128, Wambaugh's 
164 N. Y. 324. 58 N. B. 44. Cas. 1008. 

Compare Brockway v. Mullin 86 See Graves v. Horton (1887), 
(1884), 46 N. J. L. 448, 50 Am. 38 Minn. 66. 35 N. W. 568, Mech- 
Rep. 442. Mechem’s Cas. 419; New  em’s Cas. 82; Gregory v. Loose 
York Iron Mine v. First Nat. (1898), 19 Wash. 599. 54 Pac. 33, 
Bank (1878), 39 Mich. 644, Mech- Godd. Cas. 54; Duryea v. Vosburgh 


em’'s Cas. 423. (1890), 121 N. Y. 57. 24 N. EB. 308; 
85 See post, Chap. VI. Ratifica- Green v. Hinkley (1879), 52 lowa 
tion. 622. 3 N. W. 688: Stevenson v. 


On the effect of acquiescence Hoy (1862), 43 Pa. 191; Union 
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acts increase in number or in frequency until they indicate a 
course of conduct, or a custom of dealing, or a continuing pur 
pose, their probative force increases until it may reasonably 
justify an inference of assent to the act in question.3? So, even 
in the case of a single previous act, the acquiescence in it or 
approval of it muy be so pronounced, so conclusive, so un- 
equivocal, as to justify an inference of authority to do the act 
now under consideration,8 


§ 103. Aequiescence ordinarily presupposes knowl. 
edge of the act, but there may be cases of acts so uvtorious, so 
public, or so closely related to the alleged) principal, that he 
eould not be heard to say that he was ignorant of them.39 So 
where one regularly and publicly occupies the place and exer- 
eises the functions of a certain agency or offive, like the cashier 
of a bank, or regularly and publicly wears the uniform or badge 
belonging to a certain position while he is acting, like the con- 
ductor of a train, a presumption that he was what he appeared 
to be might arise which would suffice until there was some evi- 
dence to the contrary.*° 


the agent to do similar acts for 
the principal beyond question.” 


Hosiery Co. v. Hodgson (1904), 
72 N. H. 427, 57 Atl. 384; Stratton 


v. Todd (1889), §2 Me. 149, 19 See also Wilcox v. Chicago, etc., 
Atl. 111; Hazeltine v. Miller R. Co. (1877), 24 Minn. 269; 
(1857), 44 Me. 177; Hoffmaster Quinn v. Dresbach (1888), 75 Cal. 
v. Black (1908), 78 Ohio St. 1, 159, 16 Pac. 762; Harrison v. Le- 


S41BNe 423.) 1257Am> St.-R. 679; 
2imiGwkRe Ay ON. Sy) 52°14 Ann: 
Cas. 877. 

87 See Valiquette v. Mining Co. 
(1910), 83 Vt. 538, 77 Atl. 538, 
138 Am. St. R. 1104, 31 L. R. A. 
(N. S.) 440. 

88 Thus in Graves v. Horton, 
supra, it is said that ‘a single 
act of an assumed agent, and a 
single recoynition of it, may be 
of so unequivocal and of so posi- 
tive and comprehensive a char- 
acter as to place the authority of 


gore (1899), 109 Iowa 618, 80 N. 
W. 670; Anderson v. Johnson 
(1898), 74 Minn. 171, 77 N. W. 
26. 

89 See Reynolds v. Collins 
(1884), 78 Ala. 94. 

40See Reynolds v. Collins, 
supra (cashier): Singer Mfg. Co. 
v. Holdfodt (1877), 86 fl. 455, 29 
Am. Rep. 43 (sewing machine 
agent): Curtis v. Murphy (1885), 
63) \Wis) 4,722 N. W825, 53) 7Am: 
Rev. 242 in hotel); Mark: 
ley v. Un. Tel. Co. 


(clerk 
Western 
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§ 104. Doctrine of estoppel applied.—The doctrine of 
estoppel is also constantly applied, and even though it may be 
true that no authority has actually been conferred, the prin- 
cipal will not be permitted to deny it where by his words 01 
conduct he has asserted it, if such denial would prejudice au 
innocent third person who has reasonably relied upon sucl 
words or conduct.*! 


§ 105. General rule——It may therefore be stated as 
a general rule that whenever the alleged principal has held an- 
other person out as his agent authorized to act for him in a 
given capacity; or has knowingly and without dissent permitted 
such person to act as though he were his agent in that capacity : 
or where his habits and course of dealing have been such as to 
reasonably warrant the presumption that such person was his 
agent authorized to act in that capacity, whether it be in a single 
transaction or in a series of transactions—his authority to such 
person to so act for him in that capacity will be conclusively 
presumed to have been given, so far as it may be necessary to 
protect the rights of third persons who have relied thereon in 
good faith and in the exercise of reasonable prudence; and 
he will not be permitted to deny that suca other person was 
his agent authorized to do the act he assumed to do, provided 


(1909), 144 Iowa 105, 122 N. W. 
136, 188 Am. St. R. 263 (agent of 
telegraph company); St. Louis, 
etc ke Com! Dalby 11857) 5219 
ml. 38538 (conductor of train); 
Isaacson v. New York Cent. R. 
Co. (1884), 94 N. Y. 278, 46 Am. 
Rep. 142 (brakeman checking 
baggage). 

41 See Pickard v. Sears (1837), 
6 Ad. & El. 469; Freeman vy. 
Cooke (1848), 2 Exch. 654; Rey- 
nall v. Lewis (1844), 15 Mees. & 
Wels. 517; Page v. Methfessel 
E893) 5 Vase CNY.) 44252 
INeaevin On ally 4reINap en Uae. Oa 
Wambaugh’s Cas. 47; Columbia 


Mill Co. v. National Bank’ (1893), 
52 Minn. 224, 53 N. W. 1061, God- 
dard’s Cas. 57; Breckenridge v. 
Lewis (1892), 84 Me. 349, 24 Atl. 
864, 30 Am. St. R. 353, Mechem’s 
Cas. 103; Phelps v. Sullivan 
(1885), 140 Mass. 36, 2 N. B. 121, 
54 Am. Rep. 442, Mechem’s Cas. 
101. 

Estoppel, as here used, has been 
defined to be: “An impediment 
or bar by which a man is pre- 
cluded from alleging or denying 
a fact, in consequence of his own 
previous act, allegations or denial 
to the contrary.” Jacob’s Law 
Dict, 
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that such act was within the real or apparent scope of the pre. 
sumed authority.* 


§ 106. Limitations—But authority will not arise 
from mere presumption. It must be based on facts, for which 
the principal is responsible, and will not arise from any mere 


argument as to the convenience, utility or propriety of its 
existence. 


The facts, moreover, from which it is implied must be given 
their ordinary and natural effect, and where the authority is 
inferred from the adoption of acts of a certain kind, its scope 
will be limited to the performance of acts of the same kind.*3 

Where agency is sought to be deduced from acquiescence in 
a single act very much clearer proof of approval is requisite in 
order to justify an inference of authority to repeat the act, than 
where there is approval of a series or a class of acts.*# 


42See Johnson v. Hurley with the agent, the principal is 
(1893), 115 Mo. 513, 22 S. W. 492, estopped as against such third 
Mechem’s Cas. 84; Johnston v. person from denying the agent’s 
Investment Co. (1895), 46 Neb. authority.” Approved in General 
480, 64 N. W. 1100; Union Stock Cartage Co. v. Cox (1906), 74 
Yards Co. v. Mallory (1895), 157 Ohio St. 284, 78 N. HE. 371, 118 
Tl. 554, 41 N. E. 888, 48 Am. St. Am. St. R. 959; Harrison v. Le- 
R. 341; Alabama, etc., R. Co. v. gore (1899), 109 Iowa 618, 80 N. 
South, etc., R. Co. (1887), 84 Ala. W. 670. 
570, 3 So. 286, 5 Am. St. R. 401; 43 See Bickford v. Menier 
Grant v. Humerick (1904), 123 (1887), 107 N. Y. 490, 14 N. E. 
Iowa 571, 94 N. W. 510; Midland 438, Mechem’s Cas. 93; Graves v. 
Saving Ass’n v. Sutton (1911), 30 Horton (1887), 38 Minn. 66, 35 
Okla. 448, 120 Pac. 1007. N. W. 568, Mechem’s Cas. 82; 

In Johnston v. Investment Co., Gregory v. Loose (1898), 19 Wash. 
supra, it was said: ‘Where a _ 599, 54 Pac. 33, Goddard’s Cas. 54. 
principal has by his voluntary act 44Thus in Temple v. Pomroy 
placed an agent in such a situa- (1855), 70 Mass. (4 Gray) 128, 
tion that a person of ordinary Wambaugh’s Cas. 319, where an 
prudence, conversant with busi- agent without authority had 
ness usages and with the nature given a promissory note in the 
of the particular business, is jus- mame of the principal, and the 
tified in presuming that such principal when informed of it had 
agent has authority to perform a_ protested against it and had only 
particular act, and therefore deals paid the amount upon receiving 
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2. On the Part of the Agent. 


§ 107. Agert must be notified of appointment.—In order 
to affect the alleged agent, notice to him of lis appointment as 
as such must ordinarily be given. It is, of course, true that the 
principal may at times incur obligations to third persons upon 
the basis that he has appointed or will appoint another as his 
agent, even though the latter may know nothing about it. Where 
the question arises between the principal and the agent, and 
especially if it is contended that a contract of agency exists 
between them, notice to the agent and an opportunity to accept 
or reject the appointment, would ordinarily be indispensable. 
As between third persons and the agent, the same requirement 
would ordinarily exist, though, as will be seen, a person may 
incur obligations to third persons by assuming to be the agent of 
another from whom he may have no color of authority. 


§ 108. Agent must accept appointment.—Not only must the 
agent thus have notice of bis appointment, but, in order to 
actually make him an agent, he must ordinarily accept the ap- 
pointment.46 Tie may, however, incur obligations either to the 
principal or third persons by leading him or them reasonably 
to rely upon his acceptance, if that reliance would cause proxi- 
mate loss in case the acceptance were denied.48 And as between 
third persons and the principal, the latter might incur obliga- 
tions based upon his assertion that he had appointed or would 
appoint a certain person as his agent, which assertion might be 
relied upon until the third person was informed that the alleged 
agent did not or would not accept the agency.47 
from the agent security for its ree 111 S. W. 668; Beebe v. DeBaun 
payment, it was held that no in- (1848). 8 Ark. 510; Pease v. War- 


ference of an authority could be ren (1874), 29 Mich. 9, 18 Am. 
deduced which would justify the Rep. 58; McDonald v. Boeing 


making of a second note. (1880). 43 Mich. 394, 5 N. W. 439, 
45See Barr v. Lapsley (1816), 388 Am. Rep. 199. 
14 U. S. (1 Wheat.) 151. 4 L Ed. 46 See Siers v. Wiseman (1995), 


58, Wambaugh’s Cas. 42: First 58 W. Va. 340, 52 S. EB. 460; 
Nat. Bank v. Free (1885). 67 Wright v. Rankin (1871), 18 
Towa 11, 24 N. W 566: Amber Grant's Ch. ¢Ont.) 625. 
Petroleum Co. v. Breech (1¥u8), 47 See Barr v. Lapsley, supra. 
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§ 109. How acceptance manifested.—No partienlar method 
of accepting the appointment would ordinarily be required; the 
fact would usually be the important thing. As agaimst the agent 
himself, the fact that he had actually entered upon the perform. 
ance of the agency would usually be sufficient.48 Where a bi- 
lateral contract to act was claimed, notice to the principal of the 
agent’s acceptance of his offer would usually be necessary ; but 
where acceptance may be manifested by the doing of the act, 
performance of the act and notice of that fact within a reason- 
able time would ordinarily be sufficient." 


Il. By waat Evipence AUTHORITY MAY BE PROVED. 


§ 110. In general.—Iaving now seen how the authority may 
be created or conferred, the next question is by what evidence 
that fact may be proved or established in legal actions. The 
general answer, of course, will be—By proof of the facts by 
which the authority was so created or conferred, that is, if 
authority under seal was necessary, by proof of the execution 
and delivery of the sealed instrument which created it; if 
authority in writing was necessary, by proof of the writing; if 
the authority was conferred by formal acts or express words, 
by proof of those acts or words; if the authority arises or results 
from conduct or circumstances, then by proof of that conduct 
or of the circumstances relied upon, 


§ 111. Burden of proof.—At the ontset. it must he kept in 
mind, since the law itself very rarely creates or presumes au 
thority, not only that ageney is usually a fact to be proved, but 
also that the burden of proving it rests usually upon the party 
who alleges it,®® who will ordinarily be the plaintiff or claimant. 


48 See George v. Sandel (1865), 50See Schmidt v. Shaver 
18 Ila. Ann. 535. (1902), 196 Ul, 108, 63 N- &. 655, 

42See Lamb v. Prettvman &9 Am. St. R. 250. Goddard's Cas. 
(1907), 33 Pa. Super. 199; Arnold 820: Wisconsin Bank v. Morley 
v. National Bank (1905), 126 Wis. (1865). 19 Wis. 62, Goddard's Cas. 
S620 105, ONE W828) 3irIbe RIVA’ 823; Parr vv. Electrical Co, 
(N. S.) 580: Bornstein v. Lans (1993), 117 Wis. 278. 93 NW. 
(1870), 104 Mass. 214. 1099; Beals v. Merriam (1846), 
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Where however it is conceded that an authority had existed 
but it is contended that it had ceased or expired before the act 
in question; or that a previously unlimited authority had been 
restricted, and the like, the burden of proving that fact rests 
also upon the party who alleges it, who will now usually be the 
defendant. 


§ 112. Authority not to be proved by agent’s statements or 
admissions.—The authority of the agent must in all cases be 
traced to the principal, and must be established by evidence of 
his acts or statements. One person certainly can not confer 
authority upon himself, or make himself the agent of another, 
merely by saying or assuming or representing that he is one, 
or merely by acting or behaving like one, unless indeed his pre- 
vensions or actions have been acquiesced in by that other person. 

As against the principal, therefore, the agent’s extra judicial 
admissions or declarations (7. e. those made outside of judicial 
proceedings as distinguished from his testimony as a witness in 
court), are not admissible in evidence for the purpose of estab- 
lishing, enlarging or renewing the agent’s authority ;5! nor 


52 Mass. (11 Metc.) 470; Ward v. mann v. Monaghan (1871), 24 
Trustees (1905), 27 R. I. 262, 61 Mich. 36; Graves vy. Horton 
Atl. 651; Kelly v. Strong (1887), - (1887), 38 Minn. 66, 35 N. W. 568, 
68 Wis. 152, 31 N. W. 721. Mechem’s Cas. Ag. 82; Kane v. 

There must be a preponderance Barstow (1889), 42 Kan. 465, 22 
of the evidence in favor of agen- Pac. 588, 16 Am. St. R. 490; Mul- 
cy. If, therefore, when the evi- lanphy Savings Bank vy. Schott 
dence is all in, the jury are in (1891), 185 Tl. 655, 26 N. E. 640, 
real doubt about either the fact 25 Am. St. R. 401; Pepper v. 
of the agency or the authority to Cairns (1890), 183 Pa. 114, 19 
do the particular act, the party Atl. 336, 19 Am. St. R. 625, 7 L. 
who relied upon the agency will R. A. 750; Baltimore, etc., Relief 
fail: Beals v. Merriam, supra. Ass’n v. Post (1888), 122 Pa. 579, 

So, if the presumptions for and 15 Atl. 885, 9 Am. St. R. 147, 2 
against are equal, the plaintiff L. R. A. 44; Gambill v. Fuqua 
will fail: Kelly v. Strong, supra. (1906), 148 Ala. 448, 42 So. 735, 

51 See Hatch v. Squires (1863), Goddard’s Cas. 833; Howe Ma- 
11 Mich. 185, Mechem’s Cas. Ag. chine Co. v. Clark (1875), 15 Kan. 
106; Mitchum v. Dunlap (1889), 492, Mechem’s Cas. 107, Wam- 
98 Mo. 418, 11 S. W..989; Korne- baugh’s Cas. 462; Hagle Iron Co. 
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can his authority be established merely by showing that he 
acted as agent, assumed to be agent or was generally reputed 
to be agent.52 The agent’s acts and statements cannot be made 
use of against the principal until some other evidence of the 
fact of his agency has first been introduced.5% 


§ 118. —— If, however, the action be against the agent, 
then his admissions or declarations against his own interest are 
competent. And, of course, the declarations or admissions of the 
principal are admissible against himself, though not against the 
agent. 

And so, if the question were, not whether he was in fact an 
agent, but merely whether at the time he purported to act for 
one principal or another, or for no principal but himself, his 
statements at the time as to that question would be competent.54 

If, indeed, the principal should refer third persons to the 
agent to learn his authority, or if he should authorize the agent 
to supply the evidence of his own agency, he might then be 
bound by what the agent said.55 


v. Baugh (1906), 147 Ala. 613, 41 of until the fact of his agency 
So. 663, Goddard’s Cas. 840; Wales has been shown by other evidence, 
v. Mower (1908), 44 Colo. 146, 96 it is not meant that there must 
Pac. 971, Goddard’s Cas. 837; first be a separate verdict found 
Prouty v. Nichols (1909), 82 Vt. establishing that fact; what is 
181, 72 Atl. 988, 137 Am. St. R. meant is, that regularly there 
996; Larson vy. American Bridge must first be some competent tes- 
Co. (1905), 40 Wash. 224, 82 Pac. timony offered tending to prove 
294, 111 Am. St. R. 904; Black v. that fact. It would not ordinarily 
Hogsett (1920), 145 Ark. 178, 224 bea fatal error that this evidence 
S. W. 439; McCune v. Badger was not offered first, if it were 
(1905), 126 Wis. 186, 105 N. W. later supplied. That would usual- 
667. ly be merely a matter of the or- 

His written or printed or pub- der of proof, as to which the trial 
lished statements to prove his court may exercise a fair discre 
agency are as objectionable as _ tion. 


his oral ones. 54See Nowell v. Chipman 
52 See Davis v. Kneale (1893), (1897), 170 Mass. 340, 49 N. EH. 
97 Mich. 72, 56 N. W. 220. 631. 


53 When it is said that the 55 See Holden v. Phelps (1886), 
agent’s statements, admissionsand 141 Mass. 456, 5 N. B. 815. 
declarations cannot be made use 
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§ 114. But agent may be called as a witness.—lIf the 
agent's evidence as W his authority ts desired, he must be called 
as a witness; his testimony both as to the fact, and as to the 
nature and extent of his authority, where it rests in parol, being 
as competent as that of any other witness.°% 

Ilis testimony, moreover, it is said, *‘cannot be restricted to 
the mere words used by the principal, but is admissible geuer- 
ally on the whole subject.’? ®7 

Hlis testimony, however, must be directed to the giving of the 
facts (from which the jury may decide whether he was agent) 
and not merely be that he was agent; he is uo more competent 
than any other witness to testify to conclusions.®8 

The avent’s testimony, further, like that of any other witness, 
is not necessarily conclusive. It has such weight as its credi- 
bility entitles it to receive. Thus it might be found from other 
evidence that he was agent, though he testified that he was not, 
or that he was the agent of one party, although he testified that 
he was the agent of another.® 


§ 115. What constitutes the best evidence.— Where the au- 
thority relied upon appears to have been conferred by written 
instrument,® and, of course, where under the circumstances it 


86 As has been pointed out {it 57 Am. St. R. 662. But compare 
is necessary to distinguish be Parker v. Bond (1898), 121 Ala. 
tween what the alleged agent 6z9. 25 So. 8¥98. And see Schlitz 
may admit, represent or deciare, Brewing Co. v. Grimmon (1905), 
out of ceurt, when he is not un- 28 Nev. 235, 81 Pac. 43. 


der oath or subject to cross ex- §8 See McCornick v. Mining Co. 
amination, and his testimony as (1895), 23 Utah 71. 63 Pac. 820. 
to the facts concerning his au- 68 See State v. Bristol Savings 


thority when he is called as a@ Bank (1895), 108 Ala. 3, 18 So. 
witness. See Howe Machine Co. 63%. 54 Am. St. R. 141. 

v. Clark (1875), 15 Kan. 492, 60 See Elliott v. Stocks (1880), 
Mechem’s Cas. 107, Wambaugh'’s 67 Ala. 336. Goddard’s Cas. 830: 
Cas. 462; Thayer v. Meeker Lee v. Insurance Co. (1890), 79 
(1877), 86 [ll 470; Wales v. Towa 379. 44 N. W. 683: Neal v. 
Mower (1908), 44 Colo. 146, 96 Patten (1869), 40 Ga. 363; Emery 
Pac. 971, Goddard's Cas. 837. v. King (1900), 64 N. J. L. 529, 

6?See Lawall v. Gromar 45 Atl. $15. 
(1897), 180 Pa. 632, 37 Atl 98, Notice of written authority 


70 


APPOINTMENT AND EVIDENCB (§ 116 


must have been in writing—as in the case of the authority 
under seal or the authority in writing required by the Statute 
of Frauds®—the writing is the best evidence of the existence 
and nature and extent of the authority, and it must be pro- 
duced, or its absence accounted for, in any case in which the 
question of the existence of the authority as so conferred is 
directly involved. But where the question is only collaterally 
involved, that is, where it arises incidentally in some other con- 
troversy, parol evidence may be adimitted, even though the au- 
thority was in writing.®& 

And in any ease in which the law does not demand that the 
authority shall be conferred in a particular manner, e. g., by 
writing or under seal, a third person who is suing the principal 
and who has evidence of the authority, from the words or con- 
duct of the principal, which would otherwise be adequate to the 
case, may use that evidence, and is not required to produce or 
account for a written authority which may be known to exist.®8 

And so, where the law does not demand authority in any 
particular form, an additional parol authority might be shown 
to justify certain acts. even though there appeared to be written 
authority for the doing of other acts. 


§ 116. How question determined.—Where the authority is 
in writing and the writing is produced, the question whether 
an agency has been created by it, and if so, what is its scope 
and effect, are questions of law for the court. 

So if there be no writing but the facts are not disputed, and 
not more than one inference can reasonably be drawn from 
them, the question whether under the undisputed facts an agency 
exists, and if so, what is its nature and extent, is likewise for 
the court. 


from manner in which agent 68 See Walsh v. Pierce (1840), 

signed: Mt. Morris Bank v. Gor- 12 Vt 120; Kaskaskia Bridge Co. 

ham (1897). 169 Mass. 519, 48 N.  v Shannon (1844), 6 Ill. 15: Wid- 

BE. 341, Goddard’s Cas. 831. difield v. Widdifield (1810). 2 
61See Somers v. Wearnat Bin. (Pa.) 245 (partnership 

(1901), 66 N J. L. 551. 49 Atl. 462. case): Curtis v. Ingham (1829), 
62 See Columbia Bridge Co. v. 2 Vt. 287. 

Geisse (1875), 38 N. J. L. 39 
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But where the authority is not in writing and the facts are 
in dispute, or if more than one inference may reasonably be 
drawn from them, it is for the jury to determine, under proper 
instructions from the court, not only the existence of the agency, 
but also its nature and effect.%4 


§ 117. Whose agent is he?—While ordinarily there is no 
trouble in deciding whose agent a given person is, where he is 
certainly the agent of one or the other of the parties to a trans- 
action, there are occasionally cases in which it is exceedingly 
difficult. .A person may begin a transaction as the agent of one 
party and become later (with the express or implied consent of 
both), the agent of the other party or of both. Thus an auc- 
tioneer may offer goods for sale as the agent of the seller, but 
when he comes to make a memorandum of the sale he may be 
the agent of the buyer, or of both. A person is engaged in the 
negotiation of a loan; the money is received by him and he em- 
bezzles it; the loss will ordinarily fall upon him whose agent he 
was at that time; whose agent was he—the agent of the lender 
or of the borrower? A broker is negotiating for insurance; is 
he the agent of the company or of the insured, so as to charge 
one or the other with responsibility for his knowledge, his negli- 
gence, or his default? Ordinarily the question will be one of 
fact, to be decided in view of the circumstances of the case. 
Who first set him in motion? Who could control his actions? 
Who was to pay him? Whose interests was he there to protect? 
—these and similar questions may throw light upon the case.®& 


64See Loudon Savings Society trical Co. (1903), 117 Wis. 2738, 
v. Hagerstown Savings Bank 93 N. W. 1099. 
(1860), 36 Penn. 498, 78 Am. Dec. 65See Ford vy. Postal Tel. Co. 
390, Mechem’s Cas. 871; South, (1899), 124 Ala. 400, 27 So. 409; 
etc., Railroad Co. v. MHenlein Land Mortgage Co. vy. Gillam 
(1875), 52 Ala. 606, 23 Am. R. (1896), 49 S. Car. 345, 26 S. B. 
578; Willcox v. Hines (1897), 100 990, 29 S. HB. 203; Staats v. Pio- 
Tenn. 524, 45 S. W. 781, 66 Am. neer Ins. Ass’n (1909), 55 Wash. 
St. R. 761; Seehorn v. Hall 651, 104 Pac. 185; Fair vy. Bowen 
(1895), 180 Mo. 257, 82 S. W. 648, (1901), 127 Mich. 411, 86 N. Ww. 
51 Am. St. R. 562; Parr v. Elec- 991; McMullen v. Savings Ass’n 
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APPOINTMENT AND EVIDENCE [§ 118 


§ 118. Stipulations respecting.—This is a question 
not necessarily to be conclusively settled by the stipulations of 
the parties. Thus, though it may be stipulated in an insurance 
contract or an application for a loan, that a certain person is to 
be deemed for that transaction the agent of the insured or the 
borrower, for example, the court may find from other circum- 
stances that he was nevertheless, in fact, the agent of the in- 
surer or the lender.® 


(1904), 57 Minn. 33, 58 N. W. 820; 66 See Union Central L. Ins. Co. 
DeTurck v. Matz (1897), 180 Pa. v. Pappan (1912), 36 Okla. 344, 
347, 36 Atl. 861; Pepper v. Cairns 128 Pac. 716; McLean v. Ficke 
GSO) Paicau Pauls 4ent Qe Atl wo50,) (1895) )— 04elowar 283, 62 Ne We 
1oeAms Sta R625, lo. Re A503) (535) Larson <v. Investment <Co: 
Moore v. Blackburn (1912), 67 (1892), 51 Minn. 141, 53 N. W. 
Wash, 117, 120 Pac. 875; Morris 7179: State vy. Savings*_-Bank 
McGraw Co. v. German Ins. Co. (1895), 108 Ala. 3, 18.So0: .533, 54 
(1910), 126 La. 32, 52 So. 188, 38 Am. St. R. 141; Bates v. American 
L R. A. (N. S.) 614, 20 Ann. Cas. Mtg. Co. (1891), 37 S. Car. 88, 16 
1229. S. E. 883, 21 L. R. A. 340. 
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CHAPTER VI. 
OF LIABILITY AND RIGHTS BY RATIFICATION. 


§119. How question arises. 
1. What is Ratification, 
120.121. Ratification defined. 
2. What Acts may be ratified, 


122. In general. any act which 
might previously have been 
authorized. 

123. Not void or absolutely 


illegal acts. 

124-126. Forgery. 
3. Who may Ratify. 

127. In general, any person who 
might have authorized. 


128. —— State. corporations. ete. 

129. —— Infants — Married 
Women. 

130. Agent. 


4. Conditions of Ratification, 
131. What conditions must evist. 


13:2. a. Principal must have 
present ability. 

133. b. Principal must be 
identifiable. 

134, c. Act must have been 
done as agent. 

135. d. Principal must have 
been in existence when act 
was done. 

136, 137. e. Principal must 
have knowledge of material 
facts, 

138. f. Must ratify whole 
act or none. 

139. g. Transaction must 


still stand. 


140. h. Ratification may not 
cut off intervening rights. 

141. i. Burden of proof. 

142, Consideration—Inten- 


tion. 

5. What Amounts to Ratification. 

143. General rule. 

144, Ratification of instru- 
ment under seal. 

145. Ratification by authority 
subsequently conferred. 

146, 147. Ratification -by conduct 
— Estoppel. 

148-150. By accepting bene 
fits. 

151. —— By bringing suit. 

Diyas 1 see By acquiescence— 
Silence. 

6. The Effect of Ratification. 

154. In general. 

155. Revocability. 

156-158. Effect as between prin- 
cipal and agent. 

159. Effect as to rights of other 
party against principal. 

160, 161. Effect as to rights of 
principal against other par- 
ty on contracts. 

Effect as to notices, de- 
mands, etc. 

163. Effect as between agent and 
other party—lIn contract. 

In tort. 


162. 


164, 


§ 119. How question arises—The matters thus far dealt 


OF RATIFICATION {§ 120 


with have been those which relate to the creation of authority 
before an act is done. Cases, however, not infrequently arise 
in which a person has done an act as agent for another which 
proves to be unauthorized either because an authority actually 
given was not broad enough to include this act, or because thougk 
sufficient authority had once existed it had expired, or because, 
perhaps, there was no semblance at any time of authority and 
the act was based upon a mere gratuitous assumption of author- 
ity. In all of these cases, of course, the supposed principal is 
not bound and may repudiate the act when brought to his 
attention, 

Suppose, however, on the other hand, that, when the act is 
brought to his attention, he approves of it, and would be glad 
to have it regarded as an act done on his account; or suppose 
that when the act is brought to his attention, he is so inditfer- 
ent towards it that he simply does nothing, leaving the matter in 
such condition that an inference of approval is just as legiti- 
mate as the inference of disapproval, or, perhaps, is stronger. 
What is now the legal situation? May an unauthorized act be 
subsequently either expressly or implicdly approved; and if so 
what are the nature and effect of such approval? 

Jo the first question, the answer of the law is certain: There 
may be a subsequent approval of unauthorized acts. The law 
terms that subsequent approval Ratificutiun.! As to the second 
question, What is the effect of such an approval or ratification, 
and in what cases will it be operative? it is the purpose of the 
present chapter to supply the auswer. 


1. What is Ratification. 


§ 120. Ratification defined.—Ratification in the law of 
Agency may be briefly defined as the subsequent adoption and 
affirmance by one person of an act which another, without au- 
thority, has previously assumed to do for him while purporting 
to act as his agent? 


1From ratus + facto: some 2See MeCracken v. San Fran- 
times called ratihabitivua, from cisco (/13860), 16 Cal. 591, Mech- 
ratus + hubere em's Cas. 109; Zottman v. San 
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sel2t) OUTLINES OF AGENCY 


Ratification is in many respects a unique and anomalous doc- 
trine. Ordinarily liabilities are incurred at the time an act is 
done, and rights and obligations under contracts arise at the 
time the contract is made. Under this doctrine, these matters 
may be affected by what is done at a later time. It is, in many 
respects, a doctrine having a fictional character. By something 
of a fiction, what is later done is deemed to relate back to an 
earlier time. 


§ 121. It is an old doctrine. In its earlier form, rati- 
fication was said to be comparable to an earlier authority. 
Ratihabitio mandato comparatur. In its later form, it is said 
to be equivalent to a prior authority, as if by a process of 
dragging back. Omnis ratihabitio retrotrahitur et mandato 
priory aequiparatur. 

Ratification operates as a subsequent act of approval. It is 
not a contract, and it therefore requires no new consideration.$ 
It is not based upon estoppel, and it therefore does not depend 
upon the fact that someone has changed his position in reliance 
upon it.4 


Francisco (1862), 20 Cal. 96, 81 thwait (1889), 90 Ala. 553, 8 So. 
Am. Dec. 96. 498,24 Am. (St. Ro 832) 121 Lh. R. 
Ratification has also another A. 140; Warren v. Fant (1880), 
meaning having no necessary con- 179 Ky. 1; Wilson v. Hayes (1889), 
nection with Agency at all. See 40 Minn. 531, 42 N. W. 467, 12 
First Nat. Bank vy. Drake (1883), Am. St. R. 754, 4 L. R. A. 196. 
29 Kan. 311, 44 Am. Rep. 646, 4See Steffens v. Nelson (1905), 
Goddard’s Cas. 73. It is some 94 Minn. 365, 102 N. W. 871, God- 
times, but erroneously, said to be dard’s Cas. 75; Welch v. Brown 
distinguishable from another act (1909), 46 Colo. 129, 103 Pac. 296; 
called adoption. See post § 135. Blood v. LaSerena Co. (1896), 113 
3If the contract ratified was Cal. 221, 41 Pac. 1017, 45 id. 252; 
upon a sufficient consideration, Thompson vy. Manufacturing Co. 
that is enough. See Grant vy. (1906), 60 W. Va. 42, 538 S. BH. 908; 
Beard (1870), 50 N. H. 129, Wam- 61L.R. A. (N. S.) 311. 
baugh’s Cas. 1021; McLeod v. Compare St. Louis, ete., Co. v. 
Morrison (1912), 66 Wash. 683, Wanamaker (1905), 115 Mo. App. 
120 Pac. 528, 38 L. R. A. (N. S.) 270, 90 S. W. 787; Doughaday v. 
783. Crowell (1856), 11 N. J. Eq. 201. 
Compare Montgoniery v. Cross 
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OF RATIFICATION [§§ 122-124 


Ratification is wholly optional with the principal in the first 
instance. No one else can compel him to ratify, though, as will 
be seen, he may find himself in a situation where he must 
repudiate or suffer the inference of approval. 


2. What Acts may be Ratified. 


§ 122. In general, any act which might previously have 
been authorized.—As a general rule, a person may ratify the 
previous unauthorized doing by another in his behalf, of any 
act which he might then and can still lawfully do himself, and 
which he might then and can still lawfully delegate to such 
other to be done.5 

The act so ratified may be either the making of a contract, or, 
within the limits referred to in the following section, the com- 
mission of a tort. 


§ 123. Not void or absolutely illegal acts.—Ratifica- 
tion can not render valid acts which were void when done, or 
acts which were then so far illegal in themselves that they could 
not then be lawfully authorized ;° but a person may incur lia- 
bility by the ratification of an act which another has done in 
his behalf and as his agent, and which proves to be, or to include, 
an act of trespass or other tort merely because, while that act 
might lawfully be done under some circumstances, it was not 
lawfully done in the case in question.’ 


§ 124. Forgery.— Whether a forgery can be ratified 
has been much disputed. Forgery presents ordinarily two as- 
pects: from the public standpoint its character as a crime; and 


56See Alexander v. Wade Miss. 284, Goddard’s Cas. 79. 
(1904), 106 Mo. App. 141, 80 S. 7See Lewis v. Read (1845), 1 
W. 19, Goddard’s Cas. 78. Mees. & Wels. 834, Wambaugh’s 

6See discussion in Ashbury Cas. 1001; Dempsey v. Chambers 
Railway Carriage Co. v. Riche (1891), 154 Mass. 330, 28 N. HE. 
(Sib) Rs Jebus 653; Brook 279; 26eAm. Sta KR. 249,13). aR. 
v. Hook (1871), L. R. 6 Exch. 89, A. 219, Goddard’s Cas. 197, Wam- 
Wambaugh’s Cas. 1024; Memphis, haugh’s Cas. 1030. 
etc. R. Co. v. Scruggs (1874), 50 
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from the private standpoint its character as an unauthorized act 
As to the first, it is clear that no ratification by the principa! 
could be pleaded as a bar to the prosecution by the State of the 
forger for the crime. So any contract that, if the party de- 
ceived will not expose or prosecute the forger, the alleged prin- 
cipal will assume and pay the debt, is founded upon an illegal 
consideration, and the contract cannot be enforced, nor can any 
ratification in pursuance and as part of that contract be upheld. 
According to some courts to permit ratification has a tendency 
to suppress prosecution, even if there is no contract, and hence 
it cannot be upheld. In some cases, it is said that the act of 
the furger is void, and therefore can not be ratified. 


§ 125. Considered not as a crime, but merely as an 
unauthorized act, it is held in some eases that there can be no 
ratification because the actor (the forger) did not at the time 
purport to act as agent.® and this fact is usually held essential. 
Some courts deny that this is essential to ratification, and others 
are disposed to hold that, if essential, it is sufficiently satisfied, 
in such a case, to enforce a liability in a civil action. 


§ 126. Entirely independent of ratification, it is held 
in many cases that where the present holder of the obligation 


8 See Henry v. Heeb (1887), 114 In Brook v. Hook and Shinew 
Ind. 275, 16 N. E. 606, 5 Am. St. v. Bank, supra, reliance is placed 
R613; Mechemise sGash) el hs: upon the proposition that a void 
Shisler v. Vandike (1880), 92 Pa. act cannot be ratified. 

447, 37 Am. Rep. 702. 10 See post § 134. 

9See Henry v. Heeb, supra; 11 See Greenfield Bank-v. Crafts 
Brook v. Hook (1871), L. R. 6 (1862), 86 Mass. (4 Allen) 447, 
Exch. 89, Wambaugh’s Cas. 1024; Mechem’s Cas. 110: Central Nat. 
Christian Building & L. Ass'n v. Bank v. Copp (1903), 184 Mass. 
Walton (1897). 181 Pa. 201, 37 328. 68 N. B. 334; Hefner v. Van- 
Atl. 261, 59 Am. St. R. 636, God- golah (1872). 62 Ill. 483, 14 Am. 
dard’s Cas. 81: Howell v. McCvie Rep. 106: Campbell v. Campbell 
(1887), 36 Kan. 636, 14 Pac. 257, (1901), 183 Cal. 33, 65 Pac. 134. 


59 Am. Rep 584: Shinew v. Bank See also Fay v. Slaughter 
(1911), 84 Ohio St. 297, 95 N. B. (1902), 194 Ill. 157, 62 N. B. 530, 
881, 36 L. R. A. (N. S.) 1006. 88 Am. St. R. 148, 566 L. R. A. 564. 
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OF RATIFICATION [§§ 127, 128 
has been led to acquire it, or otherwise change his situation 
detrimentally, in reliance upon the alleged principal’s assur- 
ance of the genuineness of the writing, the latter will later be 
estopped to assert the contrary.) 


3. Who may Ratify. 


§ 127. In general, any person who might have authorized. 
—As a general rule any person who was competent to do an 
act when it was done and who is still competent to do it, may 
ratify its unauthorized doing by another as his agent. 


§ 128. State, corporation, etc.—Thus the State, munic- 
ipal and private corporations, partnerships, and partners, may 
ratify an act which it or they could then and can still author- 


ize.}8 


12 The typical cases are the 
ones in which, the present holder, 
before he acquired the instrument 
in question, e g., a promissory 
note, inquired of the alleged 
maker if it was genuine. and be 
ing assured that it was. took it; 
or in which. while he may have 
taken the note without inquiry, 
he is 
its genuineness. to give up or for- 
bear from measures which he 
would otherwise have taken to 
protect himself. See Workman v. 
Wright (1878). 33 Ohio St. 495, 31 
Am. Rep. 546 (no estoppel found); 
Casco Bank v. Keene (1865), 53 
Me. 103: Rudd v. Mathews (1881), 
72 Ky. 479. 3 Ky law R. 893. 42 
Am. Rep. 231: Hefner v. Dawson 
(1872), 63 Il. 403. 14 Am. Rep. 
122: Lynch v. Richter (1895), 10 
Wash. 486, 39 Pac. 125. 

As to frandulent alteration, see 
Wilson v. Hayes (1889), 40 Minn, 
631, 42 N. W. 467, 4 L. BR. A. 196, 
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{nduced by assurances of . 


And c& course, e converso, neither can do by ratification 


12 Am. St. R. 754, Goddard’s Cas. 
82: Montgomery v. Crossthwait 
(1889), 90 Ala. 553. 8 So. 498, 24 
Am. St. R &32, 12 L. R. A. 140. 

13 See State v. Torinus (1879), 
26 Minn. 1. 49 N. W. 259. 37 Am. 
Rep. 395: State v. Buttles’ Ex’r. 
(1854), 3 Ohio St. 309: Forbes v. 
Hagman (1881), 75 Va. 168. Mech- 
em’s Cas. 122: School District v. 
Insurance Co. (1873), 62 Me. 330, 
Mechem's Cas. 194: Melledge v. 
Iron Co. (1849), 5 Cush. (Mass.) 
158. 51 Am. Dec. 59: North Point, 
etc., Co. v. Utah Canal Co. (1808), 
16 Utah 246, 52 Pac. 168. 67 Am. 
St. R. 607, 40 L. R. A. 851; Union 
School Furniture Co. v. School 
District (1898), 50 Kans. 727, 32 
Pac. 368, 20 L. R. A. 136: Com- 
mercial Electric L. & P. Co. v. 
Tacoma (1898), 20 Wash. 288, 55 
Pac. 219. 72 Am. St. R 193: First 
Nat. Bank v. Gay (1876). 62 Mo, 
33. 21 Am. Rep. 430, Goddard’g 
Cas. 95; Kelsey v. Nat. Banik 


§§ 129,130] OUTLINES OF AGENCY 


what it, he or they would be powerless to authorize directly. 

In the case of municipal corporations, the power to ratify is 
often necessarily very much restricted by requirements that they 
shall contract in a specified manner, which it may be difficult to 
satisfy at a later time. 


§ 129. —— Infants—Married women.—It has been often 
said that an infant can not ratify, and this would be true under 
the older rule treating an infant’s appointment of an agent as 
void.44 Under what is thought to be the better and more modern 
rule, he might ratify in those cases in which he might have 
authorized and with the same effect. 

Since at common law a married woman could not act by agent, 
she could not bind herself by ratification; but, as has been seen, 
the common law condition has been greatly altered, and married 
women, under the modern statutes, may ratify such acts and, of 
course, such only as they are competent to authorize.45 


§ 180. ——— Agent.—An agent cannot ratify his own act,}¢ 


(1871), 69 Pa. 426, Goddard’s Cas. 118 Ala. 617, 24 So. 349, 72 Am. 
98; Moody, etc. Co. v. Trustees St. R. 189; Pattison v. Babcock 
(1896), 99 Wis. 49, 74 N. W. 572; (1891), 130 Ind. 474, 30 N. E. 217; 
Frank v. Board of Education Kirkpatrick v. Pease (1906), 202 
(1917), 90 N. J. L. 273, 100 Atl. Mo. 471, 101 S. W. 651. 
211, L. R. A. 1917D, 206. . Compare McFarland vy. Heim 
14It must be kept in mind that (1894), 127 Mo. 327, 29 S. W. 
what is here referred to is ratifi- 1030, 48 Am. St. R. 629. 
cation of an act of an assumed 16See Britt v. Gordon (1906), 
agent, and not that other kind of 132 Iowa 431, 108 N. W. 319; Mc- 
act, also often called “ratifica- Adow v. Railway Co. (1917), 100 
tion,’ namely, affirmation by a Kan. 309, 164 Pac. 177, L. R. A. 
person after he becomes of age 1917H, 539. 
of what he himself did while un- Nor the act of his own servant: 
der age. If his appointment of Trudo v. Anderson (1862) 10 
an agent were void, as it was for- Mich. 357, 81 Am. Dec. 795, God- 
merly said to be, he could not dard’s Cas. 100. See also Bullard 
ratify, either before or after ma- v. DeGroff (1900), 59 Neb. 783, 
turity, the act of an assumed 82 N. W. 4; Lyndon Mill Co. v. 
agent done while he was an in- Lyndon L. & B. Inst. (1891), 63 
fant. Vt. 581. 22 Atl. 575, 25 Am: St. 
15 See Hoene v. Pollak (1897), R. 783. 
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OF RATIFICATION | [§§ 1381, 182 


hor can one of two joint and equal agents ratify the act of his 
fellow agent;!7 but one agent may ratify the act of another 
agent of the same principal, where the agent who ratifies has 
himself general authority over the act ratified.18 This doctrine 
is most frequently applied to the ratification by superior agents 
of the acts of subordinate agents of corporations. 


4. Conditions of Ratification. 


§ 1381. What conditions must exist.—In order to effect a 
ratification, the following conditions must ordinarily exist: 


§ 182. ——— a. Present ability—The person ratifying 
must have the present ability to do the act himself or to author- 
ize it to be done.!9 Hence if, before ratification, the principal 
has become incompetent to do or authorize the act, he cannot 
ratify, or if the intervening rights of third persons render the 


17See Penn v. Evans (1876), have had general power to do 
28 La. Ann. 576. himself the act which he ratifies. 

18 See U. S. Express Co. v. Raw- 2. They must both be agents 
son (1885), 106 Ind. 215,6 N. H. of the same principal, and the 
337; Platt v. Francis (1912) 247 agent whose act is in question 
Mo. 296, 152 S. W. 332; Toledo, must have professed to act as 
etc., R. Co. v. Prince (1869), 50 agent of the common principal.” 
Ill. 26; Pacific R. Co. v. Thomas The same rule is expressed in a 
(1877), 19 Kan. 256; Walworth different way when it is said “An 
County Bank v. Farmers’ L. & T. agent can in some cases ratify 
Co. (1863), 16 Wis. 629; First an act done by a subagent by 
Nat. Bank v. Kimberlands (1880), adopting it as his own, but such 
16 W. Va. 555; Palmer y. Cheney ratification will not bind the prin- 
(1872), 35 Iowa 281; Mound City cipal unless it is an act which 
Mut. L. Ins. Co. v. Huth (1873), was within the agent’s authority 


49 Ala. 529. to do.” Wright on Principal and 
In Ironwood Store Co. v. Har- Agent (2d ed.), 54. 
rison (1889), 75 Mich. 197, 42 N. 19See McCracken v. San Fran- 


W. 808, Mechem’s Cas. 124, it is cisco (1860), 16 Cal. 591, Mech- 
said, “Ratification by an agent em’s Cas. 109, per Field, J., re- 
depends upon certain facts which peated by him in Marsh _ vy. 
must affirmatively be made to Fulton Co. (1870), 10 Wall. (77 
appear :— U.S.) 676, 19 L. Ed. 1040. 

1. The agent ratifying must 
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§§ 133, 134] OUTLINES OF AGENCY 


act now incompetent, there can be no ratification which would 
defeat those rights. 


§ 133. b. Principal must be identifiable-—The per- 


son for whom the act was done must then have been either iden- 


tified or capable of being identified. In other words, the person 
who did the act must have acted for the particular person rali- 
fying or, if he did not know who the particular person was, 
then for a person described in snch terms,—e. g., ‘‘the owner,”’ 


iG etce.,—as will enable hin to 


? 


“the legal heir, the executor,’ 
be identified 2° 
The alleged agent may not simply go out and act for some- 


body, and then later determine who he shall be. 


§ 134. c. Act must have been done as agent.—The 
act must have been done, by the person acting, as agent and 
not on his own account or as agent for some other person than 
the principal now in question.22, That is, the person who did the 
act must at the time not only have inlended to act on behalf 
of the person ratifying, but it seems also to be necessary that 
he shonld then have prefessed to act for a principal. though it is 
not necessary that he should have disclosed who the prinetpal 
was if he be capable of identification within the rule already 
stuted.22, The coutrary rule, however, is laid down in a few 


20 See Foster v. Bates (1843), 3849. Goddard’s Cas 86. 
12 Mees. & Wels. 226, Mechem’s “A man can ratify that which 
Cas. 127, Wambaugh’s Cas. 1000; purports to he done for him. but 
Watson v. Swann (1862), 11 C. he cannot ratify a thing which 
B. (N. S.) 756. Goddard’s Cas. purports to be done for somebody 
93; Lyell v. Kennedy (1889), 14 else.” Per Bowen, L. J., in Faleke 


App Cas. 437. v. Insurance Co. (1886), 34 Ch. 
21 See Wilson v. Tumman Div. 224, 250 
(1843), 6 Man. & G. 236. s. a 1 22See Keighley v. Durant 


Dowl. & Lown. 512. s. c. 6 Scott, [1991]. App. Cas. 240, overruling 
N. R. 894, Goddard’s Cas. 85, Durant v. Roberts [1900], 1 Q. 
Wambangh's Cas. 997; Hamlin v. B. 629: Mitchell v. Minnesota 
Sears (1880), 82 N. Y. 327, Mech- Fire Ass'n (1892), 48 Minn. 278, 
em’'s Cas. 136: Wyckoff v. Davis 561 N. W. 608: Ferris v. Snow 
(1905) 127 Iowa 399, 103 N. W. (1902), 130 Mich. 254, 90 N. W. 


OF RATIFICATION {§ 135 
States.%8 

It is enough, under the general rule, that the professed prin- 
cipal was kuown at the time, though be was not named as such 
in the contract.*4 


§ 135. d. Principal must have been in existence when 
act was done.—The person ratifying must have been in exist- 
ence at the time the act was done, and must then have been 
competent to do or authorize that act.25 This requirement results 
from the retroactive nature of ratification. 

This question arises more frequently in the ease of contracts 
made or acts done by the | 


promoters’? or other persons acting 
in behalf of a proposed corporation than in any other class of 


cases. 


The question is, may the corporation when organized 


ratify these acts done or contracts made before it had any ex- 


istence ? 


There is real difficulty in saying that there may be 


ratificution by a body which had no existenve and therefore no 


850, wherein it is held that it fs 
necessary that he should have 
professed to act as agent. It 
seems, moreover, to be sufficient 
that he professed to act as agent, 
though he had a fraudulent pur- 
pose to really take the benefit on 
his own account. In re Tiedeman 
[1899], 2 Q. B. Div. 66. 

See also Schlessinger v. Forest 
Products Co. (1909), 78 N. J. L. 
637, 76 Atl. 1024, 138 Am. St. R. 
G2ipes0M LS REPAY CNS S:)) 347; 
Fraser v. Sweet (1900), 13 Mani- 
toba L. R. 147, 2 Br. Rul. Cas. 


254: Security Loan & Tr. Co. v. 
Powell (1916), 119 Va. 231, 89 
Swe. 190 


One who acts as a public officer, 
e. g., a sheriff or constable in 
serving a writ, does not usually 
act as agent of the party who 
sued out the writ. See Wilson 
v. Tumman, supra; Hyde v. Coop- 
er (1854), 26 Vt. 552. 


23 Thus in Hayward v. Lang- 
maid (1902), 181 Mass. 426, 68 
N. E. 912, it is held not to be 
necessary that he should have 
been understood to be an agent by 
the person with whom he dealt. 

See also Greenfield Bank v. 
Crafts (1862), 4 Allen (Mass.) 
447, Mechem’s Cas. 110; Barnett v. 
Lynn (1922), 118 Wash. 315, 203 
Pac. 389. 

On “Ratification by an Undis- 
closed Principal,” see Professor 
E. C. Goddard in 2 Michigan Law 
Review, 25. 

24See Lagumis v. Gerard 
(1921), 116 N. Y. Mise. 471, 190 
N. Y. Supp. 207. 

25 See Kelner v. Baxter (184), 
Vice One be 14 NV ania Ss 
Cas. 1016: In re Empress Engi- 
neering Co. (1880), 16 Ch. Div. 
125, Goddard’s Cas. 90: Pennell] 
v. Lothrop (1906), 191 Mass. 357, 
77 'N. BE. 842, 
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power to do or authorize the act when done. 


OUTLINES OF AGENCY 


Some courts, 


realizing the difficulty, have held that there may be adoption 


but not ratification.*® 


One difference in result is that in the 


vase of adoption the contract is not deemed to be made until 
the date of the adoption, while in case of ratification the con- 


tract is deemed to be made from the beginning.?? 


Some courts 


seem to regard it merely as a difference in names.?8 Some courts 


speak of it as ratification.® 


26 See McArthur v. Times Print- 
ing Co. (1892), 48 Minn. 319, 51 
N. W. 216, 31 Am. St. R. 653, 
Mechem’s Cas. 128; Battelle v. 
Northwestern Cement Co. (1887), 
37 Minn. 89, 33 N. W. 327, God- 
dard’s Cas. 92; Robbins v. Ban- 
gor Co. (1905), 100 Me. 496, 62 
JO ABXR, al bw Ae ONT, Sis) DOSE 
Pittsburgh Mine Co. v. Quintrell 
(1892), 91 Tenn. 693, 20 S. W. 
248; Smith v. Parker (1897), 148 
Ind. 127, 45 .N. BE. 770. 

27See McArthur vy. Times Print- 
ing Co., supra. 

28 See Oakes v. Water Cor 
(1894), 143 N. Y. 430, 38 N. E. 
461, 26 L. R. A. 544; Schreyer v. 
Flour Co. (1896), 29 Oreg. 1, 43 
Pac. 719, Goddard’s Cas. 74. 

29See Stanton v. New York, 
etc., R. Co. (1890), 59 Conn. 272, 
22 Atl. 300, 21 Am. St. R. 110. 

That corporation can neither 
ratify nor adopt, but can make 
a new contract in the same terms 
as those proposed by the pro- 
moters, see Pennell v. Lothrop, 
supra; Koppel v. Brick Co. (1906), 
192 Mass. 228, 78 N. EH. 128. 

Some of the cases can be sus- 
tained on the ground that the 
offer made to the promoters was 
a continuing one, which the corpo- 
ration could accept when it came 
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into existence and thus make a 
contract at that time. 

Where there was a present con- 
tract between the promoters and 
the other party, there may often 
be an express or implied nova- 
tion, by which the promoter is 
released and the corporation is 
sustituted in his place. Such a 
substitution may be provided for 
in the original contract. See 
Heckman’s Estate (1896), 172 Pa. 
185, 33 Atl. 552; Chicago BI’d’g 
Co. v. Creamery Co. (1898), 106 
Ga. 84, 31 S. E. 809; Shields v. 
Clifton Lanc Co. (1894), 94 Tenn. 
123, 28 S. W. 668, 45 Am. St. R. 
700, 26 L. R. A. 509. 

In Whitney v. Wyman (1879), 
101. U; S. 392, 25. Ls Wd. 1050; ‘an 
offer made by promoters for the 
corporation was accepted by a let- 
ter addressed to the corporation, 
after the articles of incorpora- 
tion were executed but before 
they were filed. The promoters 
were held not personally liable. 
In Paxton Cattle Co. v. First Nat. 
Bank (1887), 21 Neb. 621, 33 N. 
W. 271, 59 Am. Rep. 852, where 
the facts were much the same 
concerning organization the cor- 
poration was held liable. 

Many cases hold that if the cor- 
poration after organization, takes 


OF RATIFICATION {§ 136 


On the other hand, it has been asserted by a distinguished 
English judge that there is no such thing in law as adoption, 
in the sense here used, as distinguished from ratification.%° 

In the case of an administrator, it is held that the act of one 
purporting to act as agent for the person entitled, may be rati- 
fied by the administrator, though subsequently appointed, since 
the appointment is, in law, deemed to relate back to the time 
of the death of the intestate.%! 


§ 136. e. Principal must have knowledge of material 
facts.—The person alleged to have ratified must, at the time of 
the alleged ratification, have either had full knowledge of all 
of the material facts relating to the act ratified or he must have 
deliberately assumed responsibility for the act, having all the 
knowledge of the facts which he cared to have.82. Knowledge of 


the benefit of contracts made on’ can ratify that which purports to 
its account before organization, be done for him, but he cannot 
it must take them with the obli- ratify a thing which purports to 
gations in reliance upon which be done for somebody else. Ratifi- 
the benefits were furnished. See cation only takes effect in law 
Paxton Cattle Co. v. First Nat. from its being equivalent to a 
Bank, supra; Bell’s Gap R. Co. v. previous authority, and a previous 
Christy (1875), 79 La. 54, 21 Am. authority is an incident which 
Rep. 39, Mechem’s Cas. 131; Buf- only arises in the relation of prin- 
fington v. Bardon (1891), 80 Wis. cipal and agent. There have been 
635, 50 N. W. 776. many attempts to make people 
80In Falcke v. Insurance Co. liable by what is called adoption 
(1887), L. R. 34 Ch. Div. 234, 249, of a contract or seme other act 
Bowen, L. J. said: “There is which never purported to be made 
nothing more vague than the or done on their behalf and such 
way in which the word ‘adoption’ attempts have failed. I may in- 
is used in arguments at law and_ stance as a leading type of that 
sometimes ambiguous language class of cases the attempts that 
used about adoption is imported have been made of late to make 
into arguments about ratification. companies liable for contracts en- 
There is no such thing in law as_ tered into by promoters.” 
adopting or ratifying anything ex- 81See Foster v. Bates (1843), 
cept where there is the sanction- 12 Mees. & Wels. 226, Mechem’s 
ing of an act professedly done on Cas. 127, Wambaugh’s Cas. 1000. 
your behalf in such a sense as to 82See Combs v. Scott (1866), 
make you liable for it. A man 12 Allen (Mass.) 493, Mechem’s 


85 


§ 137) OUTLINES OF AGENCY 


the material facts is essential, but knowledge of the legal effect 
of those facts is not essential.%3 

Ratification being essentially a matter of approval and elec- 
tion, it is ordinarily indispensable in an action against the prin- 
cipal to show that he had knowledge of that which he is alleged 
to have approved. Where, however, he himself takes the initia- 
tive and relies upon his own ratification to make a claim against 
the other party, it may more readily be assumed that he had 
knowledge, and certainly where he persists in his claim, after 
knowledge comes to him, he cannot ordinarily eseape the con- 
sequences of ratification. 


§ 137. What facts are material, within this rule, can 
scarcely be made clearer than the word itself indicates, unless 
perhaps by saying that they are those facts which seem to be 
essential to an intelligent and balanced consideration of the 
matter. 

The knowledge requisite here is ordinarily actual knowledge 
either of the principal himself, or of the superior agent, if any, 
who ratifies. The knowledge of the agent, who did the act, of 
his own unauthorized conduct, will not by imputation be deemed 


Cas. 146; Smith v. Tracy (1867), 21 L. R. A. 467: Cram v. Sickel 
36 N. Y. 79. Mechem’s Cas. 154; (1897), 51 Neb. 828. 71 N. W. 724, 
Wheeler v. Northwestern Sleigh 66 Am. St. R. 478; Bierman v. 
Co. (1889), 39 Fed. 347. Mechem’s City Mills (1897), 151 N. Y¥. 482, 
Cas. 138; Lewis v. Read (1845), 45 N. EB. 856. 56 Am. St. R. 635, 
13 Mees. & Wels. 834. Wambaugh's 37 L. R. A. 799. 

Cas. 1091, Goddard's Cas. 114; This requirement applies in 
Valley Bank v. Brown (1905). 9 tort cases: Steinman v. Laundry 
Ariz. 311, 83 Pac. 362, Goddard’s Co. (1908), 109 Md. 62. 51 Atl. 
Cas. 101; Moyle v. Congregational 517. 21 L. R. A. (N. S.), 884: 
Society (1897), 16 Utah 69, 50 Tucker v. Jerris (1883), 75 Me. 
Pac. 806, Goddard’s Cas. 104; 184; Myers v. Shipley (1922), 140 
Thompson Vv. Mercantile, 4 Co. Mdse380\s atts Ath 1645.220) 240 1b: 
(1906), GO W. Va. 42. 58S. BE. 908, R. 1460; Corrigan v. Bobbs-Mer- 
6 L. R. A. (N. S.) 311, Goddard’s — rill Co. (1920), 228 N. Y. 58, 126 
Cas. 105; Wheeler v. McGuire N. B. 260.10 A. L. R. 662. 

(1888), 86 Ala. 398, 5 So. 199, 2 83 See Kelley v. Newburyport, 
L. R. A. 808; Brown v. Wright etc.. R. Co. (1886), 141 Mass. 496, 
(1893), 58 Ark. 20, 22 S. W. 1Uu22, 6 N. &. 745, Goddard’s Cas. 110, 
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OF RATIFICATION [§ 138 
to be the knowledge of the principal.84 Means of knowledge 
merely, is not here usually equivalent to knowledge. 


The principal is ordinarily not obliged to suspect or search 
for excesses, and a principal who takes the benefit of what ap- 
pears to be an authorized act will not thereby be deemed to 
have ratified unauthorized parts of it of which he was ignorant.38 
But where the whole transaction appears to have been unau- 
thorized, it is then said to be his duty to inquire before he 
accepts the benefits.%® 


§ 138. f. Must ratify whole act or none of it.—-The 
principal cannot ratify the act so far as it is favorable to him, 
and reject it as to the residue; but he must ratify all or none. 
If with knowledge of the facts, he takes the benefits of an act 
done on his account, he must also, ordinarily, assume the bur- 
dens.87 But where the principal has authorized the doing of a 
certain act, he does not, by accepting the benefits of that act, 


84See Adams Express Co. v¥. 
Trego (1871), 35 Md. 47; Thomp- 
son v. Railway Co. (1910), 80 N. 
Jee. o28, (9 Atl. 152; Los” An- 
geles Inv. Co. v. Bank (1919), 
180 Cal. 601, 182 Pac. 293, 5 A. 
Ee REeLI93: 

85 See Tucker v. Jerris (1883), 
75 Me. 184. 

86 See Ehrmantraut v. Robin- 
son (1893), 52 Minn. 333, 54 N. 
W. 188; Hyde v. Cooper (1854), 
26 Vt. 552. 

87 See Eberts v. Selover (1880), 
44 Mich. 519, 7 N. W. 225, 38 Am. 
Rep. 278, Mechem’s Cas. 150; 
Wheeler v. N. W. Sleigh Co. 
(1889), 39 Fed. 347, Mechem’s 
Cas. 138; Baldwin v. Burrows 
(1872), 47 N. Y. 199, Mechem’'s 
Cas. 196; Smith v. Tracy (1867), 
86 N. Y. 79, Mechem’s Cas. 154; 
Roberts v. Rumley (1882), 58 
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Towa 301, 12 N. W. 323. Mechem’s 
Cas. 143; Wheeler & Wilson Co. 
v. Aughey (1891), 144 Pa. 398, 22 
Atl. 667, 27 Am. St. R. 638, Mech- 
em’s Cas. 152; Rudasill v. Falls 
(1885), 92 N. Car. 222. Goddard’s 
Cas. 118; Mundorff v. Wickersham 
(1869), 63 Pa. 87, 3 Am. Rep. 531, 
Goddard’s Cas. 120; National Im- 
provement Co. v. Maiken (1897), 
103 Iowa 118. 72 N. W. 431, God- 
dard’s Cas. 121; Eustman v. Re 
lief Ass'n (1889), 65 N. H. 176, 
TSPAtI 45) coe Am Ste hh. eo. 
L. R. A. 712; Daniels v. Brodie 
(1891), 54 Ark. 216, 15 S. W. 467, 
11 L. R. A. 81; Busch v. Wilcox 
(1890), 82 Mich. 337, 47 N. W. 
328, 21 Am. St. R. 563: Dolvin v. 
American Harrow Co. (1906), 125 
Ga. 699, 54 S. BE. 706, 28 L. R. A. 
(N. S.), 785; Nye v. Swan (1892), 
49 Minn. 431, 62 N. W. 39. 


$§ 139-142] OUTLINES OF AGENCY 


assume responsibility for an additional unauthorized act of 
whose performance he was ignorant.%8 

The rule, moreover, would not apply to wholly severable and 
disconnected transactions. 


§ 139. g. Transaction must still stand.—The transac- 
tion must still stand; there must be something to ratify. Hence, 
if, before the alleged ratification, the transaction has expired, 
if the conditions make it no longer possible, if it has been can- 
celled, it cannot ordinarily be ratified.%? 


§ 140. h. Ratification may not cut off intervening 
rights.—The ratification can not be made to operate so as to 
cut off the intervening rights of third persons who have acted 
in good faith, e. g., intermediate lessees, purchasers, or attaching 
ereditors.?° 


§ 141. i. Burden of proof.—The party alleging that 
ratification has taken place must establish it by a preponderance 
of the evidence.* 


§ 142. Consideration—Intention.—No new considera- 
tion is necessary. The original consideration suffices.* 


88 See Wheeler v. Sleigh Co., Mechem’s Cases, 160; Graham v. 
supra; Smith v. Tracy, supra; Williams (1901), 114 Ga. 716, 40 
Roberts v. Rumley, supra. S. E. 790, Goddard’s Cas. 180; Nor- 

89See Walter v. James (1871), ton v. Ala. Nat. Bank (1893), 102 
L. R. 6 Exch. 124, Wambaugh’s Ala. 420, 14 So. 892; Clendenning 
Cas. 1049, where, before an un- v. Hawk (1901), 10 N. Dak. 90, 
authorized payment had been rati- 86 N. W. 114; Pollock v. Cohen 
fied, the agent and the other par- (1877), 32 Ohio St. 514; Borderre 
ty had agreed to rescind it and v. Den (1895), 106 Cal. 594, 39 
the money had been returned; Pac. 946. 

Stillwell v. Staples (1859), 19 N. 41 See Reese v. Medlock (1863), 
Y. 401, where a volunteer who 27 Tex. 120, 84 Am. Dec. 611; 
had obtained insurance on an- U.S. Nat. Bank v. Herron (1914), 
other’s goods, before ratification 73 Oreg. 301, 144 Pac. 661, L. R. 
surrendered the policy and it was A. 1916C, 125. 

cancelled. 42See Montgomery y. Cross- 

40 See Cook v. Tullis (1878), 18 thwait (1889), 90 Ala. 553, 8 So. 
Wall. (U. S.) 332, 21 L. Ed. 933, 498, 24 Am. St. R. 832, 12 L. R 
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OF BATIFICATION [§§ 143, 144 


No specific intention to ratify is essential. There must be a 
general intention, shown by words or conduct, to approve the 
act; if this appears, the legal consequence of ratification will 
follow, even though the principal had no specific purpose to 
cause that result, or even had a conscious purpose to avoid it.4% 


5. What Amounts to a Ratification. 


§ 143. General rule.—Ratification may be either express or 
implied. There are cases in which it must be express or formal. 
It is a general rule that the act of ratification must be of the 
same nature as that which would be required to confer authority 
to do the ratified act in the first instance.44 Thus if authority 
under seal would have been required, ratification by an instru- 
ment under seal is generally held to be necessary ;* if written 
authority was requisite, ratification by writing is necessary.*¢ 


§ 144. Ratification by instrument under seal.—Thc 
tendency, however, is strong in modern times to abolish the rule 
which requires ratification under seal. 


A. 140; McLeod v. Morrison only in the same manner: Arnott 
(1912), 66 Wash. 683, 120 Pac. v. Spokane (1893), 6 Wash. 442, 
BO Seoc lua aeA AON: (Span fcomy oon Pac. LO63eNpZottmam v..iSan 
Grant v. Beard (1870), 50 N. H. Francisco (1862), 20 Cal. 96, 81 
129, Goddard’s Cas. 125, Wam- Am. Dec. 96, Goddard’s Cas. 129. 
baugh’s Cas. 1021. 45 See Stetson v. Patten (1823), 
43Compare St. Louis Gunning 2 Me, 358, 11 Am. Dec. 111, Wam- 
Ady. Co. v. Wanamaker (1905), baugh’s Cas. 992; Heath v. Nutter 
115, Mo. App. 270, 90 S. W. 737, (1862), 50 Me. 3878, Goddard’s 
Goddard’s Cas. 155; Smith v. Flet- Cas. 134. 
cher (1899), 75 Minn. 189, 77 N. But see Lagumis v. Gerard 
W. 800; Brown v. Henry (1899), (1921), 116 N. Y. Mise. 471, 190 
172 Mass. 559, 52 N. E. 1073, God- N. Y. Supp. 207, cited in a follow- 
dard’s Cas. 126; Trustees v. Bow- ing note. 


man (1893), 136 N. Y. 521, 32 N. 46 See Hawkins v. McGroarty 
BE. 987; Larson v. Marey (1921), (1892), 110 Mo. 546, 19 S. W. 830, 
61 Mont. 1, 201 Pac. 685. Mechem’s Cas. 167; Judd v. Arn 


44 Thus, e. g., where a city can old (1884), 31 Minn. 430, 18 N. 
contract only in a prescribed way, W. 151, Goddard’s Cas. 132. 
as by ordinance, it can ratify 
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$§ 145, 146] OUTLINES OF AGENCY 


Tt has been greatly relaxed in partnership cases,4? and in 
some states abandoned altogether. 

Ilere also, as in other cases, earlier referred to, if the instru- 
ment to be ratified was unnecessarily under seal, the ratification 
may generally be made without seal.* 


§ 145. Ratification by authority subsequently conferred.— 
Ratification may be effected by subsequently conferring an 
authority antedating and sufficient to justify the act to be rati- 
fied, where that appears to have been the intention.¢ 

But a mere authority to do acts in the future would not 
amount to a ratification of acts already doue.5% 


§ 146. Ratification by conduct—Estoppel.—Inasmuch as 
authority for the domg of most acts may be conferred by parol, 
the ratification of most acts may be effected by parol. This is the 
rule wherever some technical requirement like that of writing or 
sealing does not intervene. In the great majority of cases, ratifi- 
eation is inferred from conduct of any sort reasonably justify- 


47See Mechem’s Elements of seals was obsolete in New York. 
Partnership (2d Ed.) § 263. 49 See Bless v. Jenkins (1895), 
48 See MeIntyre v. Park (1858), 129 Mo. 647. 31 S. W. 938, God- 
11 Gray (Mass.) 102, 71 Am. Dee. dard’s Cas. 125: Adams v. Power 
690. Mechem’s Cas. 170: Holbrook (1872), 52 Miss. 828: Goldring v. 
v. Chatnberlain «18749, 110 Mass. Reid (1911), 61° Fla. 250, 54 So. 


155. 17 Am. Rep 144. (ee 

It has been changed in several Contra: Neely v. Stevens 
States by statutes whieh abolish CIV9ITZ9S 188 "GaP 205 75) Sew sos 
or destroy the significance of 50 See Rice v. Mclsirren (1856), 


seals. See Mcleod v. Morrison 42 Me. 157, Meehem’s Cas. 190; 
(1912), 66 Wash. 683, 120 Pac. Milliken v. Coombs (1821). 1 Me. 
528. 38 Le Re AL(N] SS.) vS83k 343. 10 Am. Dec. 70. Wambaugh’s 
In Lagumis v. Gerard (1921), Cas. 980. Compare Moore v. 
116 N.Y, Mise, 4710 USN YS“ Moelkent C1sitiies2 aeihhalva ean 
Supp. 207, it is held that there 4 Am Dee S23. Stillman v. Fitz- 
may be ratification withont seal gerald cCISST), 87 Minn 186 33 
of a contract under seal relving N W564. 
on Harris vo Shorrall (19219, 230 60a See Britt vo Gordon (1906) 
N. Y. 343. 1380 N EB. 572 as show- 132 fowa 431, 108 N. W. 319, ri 
ing that the old rule respecting Ann. Cas. 407. 
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OF RATIFICATION [§§ 147,148 


ing the conclusion that the alieged principal approved the act 
as one done on his account; and this is often done even though 
the principal had no express intention to ratify or even in- 
tended not to ratify. The principle of estoppel also applies here 
and where the principal by his words or conduct has led the 
other party to believe that the act done has his approval, he 
wil] not afterward be permitted to deny it to the prejudice of 
the other who has in good faith relied upon such apparent 
approval, 


§ 147. Two distinct ideas are involved here. The 
first is the question whether the conduct of the alleged) prin- 
cipal has been such as to warrant any reasonable man con- 
versant with the facts, e. g., the jury, in inferring as a matter 
of fact, that the principal has ratified the act. This conduct 
need not be such as has, in fact, misled the other party into 
acting upon it. 

The second is the question whether, while the conduct of the 
principal might not justify an inference of ratification gener- 
ally or justify such an inference by the ordinary reasonable 
person, it has nevertheless, under the circumstances known to 
the particular plaintiff, reasonably led him into believing that 
the principal approved the act and, in conseyucuce of such belief, 
changing his position to his detriment. 


§ 148. By accepting benefits—One of the most eom- 
mon methods of ratifying an act is by accepting the benefits of 


61 See Ralphs v. Hensler (1893), 141 N. Y. 71, 35 N. E. 939, 38 
97 Cal. 296. 32 Pac. 243. Goddard’s Am. St. R. 762. 
Cas. 137; Hartlove v. Fait (1899), Unless the trial judge rightly 
89 Md. 254, 43 Atl. 62. Goddard’s decides that only one inference 
Cas. 138: Sanders v. Peck (1898), can properly be drawn from the 
30 C. GC. A. 530, 87 Fed. 61, God- facts, the question whether upon 
dard's Cas. 140: Tebbetts v. Moore’ all the facts there is sufficient 
(1849), 19 N. H. 369, Goddard's evidence of ratification, is for the 
Cas. 142: Woods v. Francklyn jury to decide. See Dixon vy, 
(1892), 19 N. Y. Supp. 377, 46 Savings Bank (1897), 102 Ga. 461, 
N. Y. St. Rep. 396. Goddards Cas. 315. HE. 96, 66 Am. St. R. 193. 
143; Gillett v. Whiting (1894), 
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§ 149] OUTLINES OF AGENCY 


it; and it is the general rule that a person who, with knowledge 
of the facts, accepts the benefits of the act, must accept also its 
responsibilities.62 This may include assuming responsibility 
for the acts and promises of the agent by means of which those 
benefits were secured. 

This rule, however, is one which must be applied with certain 
qualifications. The reception of the benefits must not only be 
with knowledge, but it must be voluntary. Benefits forced upon 
another without his consent, benefits so inextricably commingled 
with other matters not involved as to be impossible of rejection, 
benefits consumed in use or disposed of without knowledge, and 
the like, are not enough.58 


§ 149. So the reception of the benefits must be con- 
firmatory, that is, it must be the taking of something to which 
the principal would not be entitled unless he confirmed the act. 
If he would have been then and there entitled to the same 
thing independently of the act in question, his taking of it 
can ordinarily not amount to a ratification.54 


52See § 138; Hyatt v. Clark (1894), 99 Mich. 447, 58 N. W. 

(1890), 118 N. Y. 568, 23 N. E.891, 3873, 41 Am. St. R. 624; McAdow 
Mechem’s Cas. 177; Jones v. At- v. Railway Co. (1917), 100 Kan. 
kinson (1880), 68 Ala. 167, Mech- 309, 164 Pac. 177, L. R. A. 1917E, 
em’s Cas. 192; Thacher v. Pray 539; Reversion Fund Co. v. Maison 
(1873), 118 Mass. 291,18 Am.Rep. Cosway [1913], 1 K. B. 364, Ann. 
480, Mechem’s Cas. 204; Mayer v. Cas. 1913E, 1106, and Note on ef- 
Dean (1889), 115 N. Y. 556, 22 N. fect of retaining money borrowed 
BE, 261, 5 L. R. A. 540; Mining Co. by agent in excess of authority. 
y. Bank (1899), 95 Fed. 23,36 C. 58 See Bryant v. Moore (1846), 
C. A. 633; Thomas v. City Nat. 26 Me. 84, 45 Am. Dec. 96, Mech- 
Bank (1894), 40 Neb. 501, 58 N. em’s Cas. 355; Williams v. Storm 
W. 948, 24 L. R. A. 263; Reed v. (1869), 46 Tenn. (6 Cold.) 203, 
Morton (1888), 24 Neb. 760, 40 Goddard’s Cas. 153; Martin v. 
N. W. 282, 8 Am. St. R. 247, 1 Hickman (1897), 64 Ark. 217, 41 
L. R. A. 7386; Savings Bank v. S. W. 852. 
Butchers’ Bank (1891), 107 Mo. 54 See White v. Sanders (1850) 
133, 17 S. W. 644, 28 Am. St. R. 32 Me. 188, Wambaugh’s Cas. 
405; Gunther v. Ullrich (1892), 1003; Baldwin Fertilizer Co. v. 
82 Wis. 220, 52 N. W. 88, 33 Am. Thompson (1898), 106 Ga. 480. 
St. R. 32; Hitchcock vy. Griffin Co. 32S. B. 591. 
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OF RATIFICATION [§§ 150, 151 


furthermore, the receipt must have been by the principal 
himself or by some authorized person for him. It is not enough, 
for example, that the benefit in question came only to the hands 
of the unauthorized agent as the proceeds of his unauthorized 
act.55 


§ 150. Where the principal receives the benefit with- 
out knowledge,—so that his receipt alone would not constitute 
a ratification—he may return it when he receives knowledge, 
but his voluntary retention of it after knowledge may have the 
same effect as a ratification as would his voluntary receipt of it 
with knowledge.®® 

This is said not to be true where what he has received is cur- 
rent money paid to him by the agent and received by him in good 
faith in payment of an existing debt; not to return it when he 
later learns that the money was the fruit of an unauthorized 
act of agency is held not to be a ratification.5” 


§ 151. By bringing suit.—Another common method of 
ratifying is by bringing suit based upon, and for the enforce- 
ment of the act. This, when done with a knowledge of the facts, 
shows an intention to take the benefits of the act, and the bur- 
dens must be taken with the benefits.58 


55See First Nat. Bank v. (1903), 119 Iowa 375, 938 N. W. 
Oberne (1886), 121 Ill. 25, 7 N. 502; Case v. Packing Co. (1904), 
BE. 85; Baldwin v. Burrows 105 Mo. App. 168, 79 S. W. 732. 
(1872), 47 N. Y. 199, Mechem’s 58 See Shoninger v. Peabody 
Gass 196. (A889), Sie Conny 42 17 “Atl. 278, 

56 See Haney School Furn. Co. 14 Am. St. R. 88, Mechem’s Cas 
y. Hightower Institute (1901), 172; Roberts v. Rumley, 58 Iowa, 
113 Ga. 289, 38 S. EB. 761, God- 301, 12 N. W. 3238, Mechem’s Cas. 
dard’s Cas. 145; Coykendall v. 143; Park Bros. v. Kelly Axe 
Constable (1885), 99 N. Y. 309, 1 Mfg. Co. (1892), 49 Fed. 618, 1 
N. HE. 884, Goddard’s Cas. 150; C. C. A. 395; Pickle v. Muse 
Wright v. Methodist Church (1890), 88 Tenn. 380, 12 S. W. 
(GQS9S) a oeMiinn. sss T4eNG We 919,817 Ame Sty R900 7 Le R. 
1015. A. 93; Wheeler & Wilson Mfg. Co. 

57 See Thacher v. Pray (1873), v. Aughey (1891), 144 Pa. St. 398, 
113 Mass. 291, 18 Am. Rep. 480, 22 Atl. 667, 27 Am. St. R. 638, 
Mechem’s Cas. 204; Baldwin v. Mechem’s Cas. 152; LaGrande 
Burrows, supra; Russ v. Hansen Nat. Bank v. Blum (1895) 27 
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§ 152] OUTLINES OF AGENCY 


Althongh to begin snit without knowledge of the facts relating 
to the unauthorized act would not ordinarily amount to rati- 
fication, to press for judgment after the facts are disclosed may 
have the same effect as beginning the action with knowledge.®® 

This rule, however, that suing works a ratification would not 
apply to suits brought for the purpose of avoiding or repudiat- 
ing the unauthorized act, or to suits brought to prevent loss 
by it. 

Basing a legal defense upon the act may, of course, have the 
same etfect as making it the ground for an action.® 


§ 152. By acquiescence—Silence.—When a _ person 
learns that another has assumed, without authority, to do some 
act for him as his agent, it is ordinarily said that he has the 
option to repudiate or ratify the act, but that he must do one 
thing or the other. This would be true wherever, according to 
the ordinary usages and practices of mankind, a failure to 
repndiate might fairly and reasonably be interpreted, under the 


circumstances, as indicating an intention to ratify. In such a 
ease, the principal, it is commonly said, has a reasonable time 
within which to decide, but if, with knowledge of the facts, he 
fails to repudiate the act within a reasonable time, he may be 
held to have affirmed it.64 Whether the case is such a one as 


Oreg. 215, 41 Pac. 659, Goddard’s Wagon Co. v. Wilson (1909), 79 
Cas. 165: Nichols v. Shaffer Kan. 633, 101 Pac. 4, with Shon- 
(1886), 63 Mich. 599, 30 N. W.  inger v. Peabody, sunra. 


383, Goddard’s Cas. 166; Nve v. 60 See Edgar v. Breck (1899), 
Swan (1892), 49 Minn. 431, 52 172 Mass. 581. 42 N. E. 1083. 
N. W. 39, Goddard’s Cas. 167. 61 See Philadelphia, ete., R. Co. 


Suit by principal against agent v. Cowell (1857), 28 Pa. 329, 70 
to recover from him the proceeds Am. Dec. 128, Wambaugh’s Cas. 
of the act, as ratification so as 1008; Hazard v. Spears (1868), 
to prevent later claim of lack of 4 Keyes (N. Y.) 469, 2 Abb. 353, 
authority as to third person: Mechem’s Cas. 182: Heyn_ vy. 
Izaguirre v. Gonzales (1917), 239 O'Hagen (1888), 60 Mich. 150, 26 
Fed. 600, L. R. A. 1917D, 697, N. W. 861, Mechem’s Cas. 186; 
with Note. Mohile, etc.. Ry. Co. v. Jay (1880), 

59 See Farmers’ Bank v. Farm- 65 Ala. 113, Goddard’s Cas. 159; 
ers’ Bank (1896), 49 Neb. 379. 68 Whiteley v. James (1994), 121 
N. W. 488. Compare Owensboro Ga. 621, 49 S. B. 600, Goddard’s 
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to justify this inference, is ordinarily a question of fact for 
the jury.62 Some of the cases imsist upon the element of 
estoppel,® but an estoppel to deny ratification, and a justifiable 
inference of an approval in fact, do not necessarily spring trom 
the saine circumstanves. There may be either, according as the 
facts justify. 


§ 153. This rule, that an inference of approval may 
properly be drawn from = silence under many circumstances, 
applies, according to the weight of authority, whether the per- 
son who did the unauthorized act was an agent for other pur- 
poses or a mere stranger who had volunteered to act as agent ;64 
though ratification is less readily presumed where the person 
was such a stranger. and many cases deny the legitimacy of 
an inference of approval from mere silence altogether.® 


Cas. 161: Ketchem v. Marsland Where only one inference could 
(1896), 18 N.Y. Mise. 440, 42 N. Property be drawn from the facts, 
Y. Supp. 7, Goddard's Cas. 163; the court, as in other similar 
Robbins v. Blanding (1902), 87 cases. may decide it. 
Minn. 246. 91 N. W. 844: Cooper 63 See St. Louis Gunning Adv. 
vy. Mulder (1889), 74 Mieh. 374, Co. v. Wanamaker (1995), 115 
41.N. W. 1084: Owens Pottery Co. Mo. App. 270, 90 S. W. 737, God- 
v. Turnbull (1903), 75 Conn 628, dard’s Cas 154, 
54 Atl. 1122: Foster vo Rockwell 64 See Philadelphia. ete.. R. Co. 
(1870), 104 Mass 167; Reid ve. v. Cowell, supra; Heyn vy. 
Alaska Packing Co (1904), 47 O'Hagen. supra; Uniontown Gro- 
Oreg. 215, 83 Pac. 139; Lemceke cery Co. v. Dawson, supra; Terry 
v. Funk (1914), 78 Wash 460, v. Provident Fund Society (1895) 
1W9ePac. 234A WAND. Oas, 1905 1D0 235 I tind; App. 141 Nv tb18.-55 
Thompson v. Laboringman’s Mere. Am. St. R. 217. 
& Mtg. Co. (1906), 60 W. Va. 42, 65See Ladd v. Hildebrand 
5ouSaB.908.. 6. 16. R A. ON=S5) (1870), 27 Wis. 135, 9 Am. Rep. 
311, Goddard’s Cas. 105: Raymond — 445. 
v. Palmer (1889), 41 La. Ann. 66 See Ward v. Williams (1861), 
425. € 30. 692. 17 Am. St R. 398. 26 Ill. 447, 79 Am. Dec. 385: Britt 
62 See Philadelphia. ete.. R Co. v. Gordon (1906), 182 Iowa 431, 
v. Cowell. supra; Uniontown Gro- 108 N. W. 319, 11 Ann. Cas. 407; 
cery Co. v. Dawson (1910), 6?  Marritt v Bissell (1898). 155 N. 
W. Va. 332. 60 S. BE. 845, Ann. Y. 396, 50 N. Bb. 280. 
Cas. 1912B, 148. 
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§§ 154-156] OUTLINES OF AGENCY 


6. The Effect of Ratification. 


§ 154. In general—The general effect of ratification under 
the conditions named, is, as stated in the familiar maxim, 
Omnis ratihabitio retrotrahitur et mandato priori aequiparatur, 
that the act becomes the act of the principal, with its benefits 
and burdens, from the beginning, as though he had previously 
authorized it to be done; except, that if the rights of third per- 
sons have intervened between the act and its ratification, such 
rights cannot be cut off by the ratification. 


§ 155. Revocability.—Ratification, once intelligently 
and effectively made, is irrevocable, so far as the rights of third 
persons are concerned ;§” but, on the other hand, repudiation, 
unless it has led some one interested to change his situation to 
his detriment, may, it is said, ordinarily be subsequently changed 
to ratification.®8 


§ 156. Effect as between principal and agent.—As between 
the principal and the agent, the ordinary and general effect of 
the ratification with knowledge is to release the agent from all 
liability to the principal for acting without authority; and to 
give the agent the same rights against the principal,—as for 
compensation, reimbursement, etc.,—which he would have had 
if the act had been previously authorized. The principal must 


67 See Jones v. Atkinson (1880), 69See Bank of Owensboro v. 
68 Ala. 167, Mechem’s Cas. 192; Western Bank (1877), 13 Bush. 
Perry v. Hudson (1852), 10 Ga. (Ky.) 526, 26 Am. Rep. 211, Mech- 
362, Goddard’s Cas. 188; Coffin v. em’s Cas. 206; Wilson v. Dame 
Gephart (1865), 18 Iowa 256, (1878), 58 N. H. 892, Mechem’s 
Goddard’s Cas. 185; Hunter v. Cas. 526; Hazard v. Spears 
Cobe (1901), 84 Minn. 187, 87 N. (1868), 4 Keyes (N. Y.) 469, 2 
W. 612; Sanders v. Peck (1898), Abb. 353, Mechem’s Cas. 182; Ap- 
87 Fed. 61, 30 C. C. A. 530. peal of Berger (1880), 96 Pa. 443, 

68 See Woodward v. Harlow Goddard’s Cas. 186; Lingenfelder 
(1856), 28 Vt. 888; Neely v. v. Leschen (1895), 134 Mo. 55, 
Jones (1880), 16 W. Va. 625, 87 34 S. W. 1089, Goddard’s Cas. 188: 
Am. Rep. 794; Warder v. Cuth- Shepherd v. Gibbs (1891), 85 
bert (1896), 99 Iowa 681, 68 N. Mich. 85, 48 N. W. 179, Goddard’s 
W. 917. Cas. 194; Smith v. Cologan 
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ratify the whole act, and his conduct, it is held, will be liberally 
construed in favor of a ratification.7° 


§ 157. But this rule that ratification releases the agent 
from liability to the principal is subject to some necessary quali- 
fications. The principal may have ratified and performed to 
the other party under such circumstances as to show that his 
purpose was merely to reduce the loss to the agent, and not to 
confirm or approve the act as to him.7!_ And so where the agent, 
in violation of his instructions, has imposed a liability upon his 
principal, the fact that the principal discharges that liability by 
performance has no necessary tendency to show that he thereby 
releases the agent from responsibility for wrongfully imposing 
that liability upon him.7? 


§ 158. If the principal ratifies, he will be entitled to 
demand and receive from the agent anything possessed by the 
agent as a fruit of the agency, which he would have been entitled 
to demand and receive if the act had originally been authorized.”8 


§ 159. Effect as to rights of other party against principal. 
—As between the principal and the party with whom the agent 
dealt, the effect of the ratification is to give the other party the 
same rights against the principal which he would have had if 
the act had been previously authorized.74 This is the aspect of 


GIST). 2 -T RR: 188) ny “Wam- 72 See Mechanics’ Ins. Co. v. 
baugh’s Cas. 989; Goss v. Stevens Rion (1901), — (Tenn. Ch.) —, 
(1884), 32. Minn. 472, 21 N. W. 62S. W. 44. 
549, Goddard’s Cas. 196; Brewer 73 See Schanz v. Martin (1902), 
vy. Sparrow (1827), 7B. & C., 310, 37 N. Y. Misc. 492, 75 N. Y. Supp. 
14 Eng. Com. L. 144; Frixione v. 997, Goddard’s Cas. 192; Hormann 
Tagliaferro (1856), 10 Moore’s Pr. v. Sherin (1894), 6 S. Dak. 82, 
Coun. Cas. 175. 60 N. W. 145. 

70See Szymanski v. Plassan 74See Heyn v. O’Hagen (1886), 
(1868), 20 La. Ann. 90, 96 Am. 60 Mich. 150, 26 N. W. 861, Mech- 
Dec. 382. em’s Cas. 186; Hyatt v. Clark 

71See Triggs v. Jones (1891), (1890), 118 N. Y. 568, 23 N. H. 
46 Minn. 277, 48 N. W, 1113, God- 891, Mechem’s Cas. 177; Dempsey 
dard’s Cas. 190. y. Chambers (189i), 154 Mass. 
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§§ 160, 161] OUTLINES OF AGENCY 


the question most frequently arising, and the rule is declared 
in the familiar maxiun, Omnis ratihubitio retrotruhitur et man- 
dato priwrt uequiparalur. 

It seems to require no extended discussion here, because this 
entire chapter is chiefly devoted to it. The rule, as bas been 
stated, applies to torts as well as contracts and acts relating to 
contracts or contractual relations. 


§ 160. Effect as to rights of principal against other party 
on contracts.—The ratification of the act by the principal, being 
equivalent to prior authority, will operate to cut off any remedies 
which he might otherwise have had against the other party based 
upon the want of authority, as, for example, the right to recover 
property or money received by the other party frum the agent. 

Whether the principal by ratifying it can acquire the same 
right to enforce against the other party a contract made on his 
behalf which he would have had if it had been previously au- 
thorized, is a question upon which the cases are in some conflict. 

According to one view (Wisconsin), the transaction cannot 
operate as a contract because it was made by the ageut without 
authority ; it cannot operate as an offer, which the principal may 
now accept, because it was not made as such; there must be some 
new act of the other party showing his present consent to treat 
the contract as operative.7 


§ 161. According to another view (English), the 
transaction amounts to a sort of present conditional contract, 
the condition being that the principal shaJ] supply the lacking 
authority by ratification; and the principal may so ratify within 
a reasonable time, even though the other party has in the mean- 
time attempted to withdraw.76 


330, 28 N. E. 279, 26 Am. St. R. Bartholomew (1881), 69 Wis. 43, 
249, 13 L. R. A. 219, Goddard’s 33 N. W. 110, 5 Am. St. R. 103. 


Cas. 197, Wambaugh’s Cas. 1030; 76 Bolton Partners v. Lambert 
Avakian v. Noble (1898), 121 Cal. (1889), 41 Ch. Div. 295, Mechem’s 
216, 53 Pac. 559. Cas. 222, Wambuaugh’s Cas. 1053; 


76 See Dodge v. Hopkins (1861), In re Tiedemann [13899], 2 Q. B. 
14 Wis. 686, Mechem’s Cas. 215. 66; Bosanquet’s Case, (1890), 45 
Wambaugh’s Cas. 1044; Atlee v. Ch. Div, 16. 


OF RATIFICATION [§ 162 


Another view is that the transaction, while it eannot operate 
as a contract, constitutes a sort of continuing offer, which may 
of course be withdrawn before acceptance, but, if not so with- 
drawn, a ratification within a reasonable time will operate as 
an acceptance of the offer and thus create a valid contract which 
may be enforced by either party. 

The rule sustained by the weight of authority seems to be to 
that effect, namely, that the principal may ratify the unauthor- 
ized contract and then enforce it against the other party, if he 
does so within a reasonable time aud before the other party has 
withdrawn from it.7? 


§ 162. Effect as to notices, demands, etc.—The ques- 
tion may arise as to other acts than contracts or torts, as, for 
example, to notices to quit, demands for payment or perform. 
ance, and the like. Tlere the courts are properly reluctant to 
put the other party into a situation where he must act at peril. 
Thus, with regard to an unauthorized notive to quit to terminate 
a tenaney, where if the tenant quits and the notice is not ratified 
he will be in the wrong or if he does not quit and the notice is 
ratified he will again be in the wrong, it is held that he is entitled 
to a valid notice at the time he is called upon to act.78 It is 
so held also with reference to a notice to a carrier to stop goods 


77 See McClintock v. South Penn 378: Security Loan & Tr. Co. v. 

Oil Co. (1892). 146 Pa. 144. 23 Ath Powell (1916), 119 Va. 231. In 
211, 28 Am. St. R. 785, Mechem’s addition to the discussions re- 
Cas. 219; Steinfeld v. Bvoxholme — ferred to in the notes te the cases, 
(1922). — Cal. App. —. 211 Pac. see 25 Amer. L. Rev. 74: 9 Harv. 
473: Baldwin v. Schiappacasse L. Review, 60; 5 Law Quar. Rev. 
(1896), 199 Mich. 170. 66 N. W. 440: Fry on Specific Performance 
1091; Cowan v. Curran (1905), (3d Eng: ed.), 711. 
Ot6etll. 5985 7h Nef: 322. Aetna 78 See Pickard v. Perley (1864), 
Ins. Co. v. Stanbaugh (1997), 76 45 N H. 188. 86 Am. Dec. 153; 
Ohio SUSnsss sil INE. 8173855118 Brahn v. Jersey City Forze Co. 
Am. St. R. 834: Atlanta Buggy (1875). 38 N. J. L. 74: McCorskey 
Co. v. Hess Spring Co. (1905),  v. Hamilton (1899), 108 Ga. 640, 
IOAEG aesoStDeaSmrn Glenda. RY ‘384 Sr Re tl, 75 Am. St. Ro t79¢ 
A’ (CN. .S:) 431; line Bros v., Right: v. Cuthell (1804), 5 Bast 
Royal Ins. Co. (1911), 192 Fed. 491, Wambaugh’s Cas. 1034. 
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§ 163] OUTLINES OF AGENCY 

in transit,7® and to the exercise of options which are to be de- 
termined within a prescribed time,8° to demands of payment 
or delivery which will put the other party in default,®! and 
the like. 

On the other hand, subsequent ratification will, it is said, 
uphold the unauthorized commencement of an action,®* or the 
declaring of a debt to be at once due because of non-payment of 
interest or installments of principal. 


§ 163. Effect between agent and other party—In contract. 
—aA person who assumes to deal as agent with third parties in 
matters concerning which he has no authority incurs, in many 
instances, as will be seen hereafter,8* an individual liability to 
the person so dealt with. As between such other party and the 
agent of a disclosed principal, the effect of the ratification in 
contract cases is, ordinarily and if effected while the situation 
remains unchanged,® to release the agent from liability to the 
other party for having made a contract without authority ;8° 
and it gives the agent the same rights against the other party 
which he would have had if the contract had been previously 
authorized. 

The agent would probably not be released if and where rati- 


79See Bird v. Brown (1850), 
4 Exch. 786, Wambaugh’s Cas. 
1040. 

80 See Holland v. King (1848), 
6 Com. B. 727, 136 Eng. Rep. 1433; 
Dibbins v. Dibbins [1896], 2 Ch. 
348. 

81See Solomons v. Dawes 
(1794), 1 Hsp. 83; Coore v. Cal- 
laway (1794), 1 Esp. 115; Coles 
v. Belle (1808), 1 Camp. 478, n., 
10 Rev. Rep. 731, n. 

82 See Ancona v. Marks (1862), 
7H. & N. 686, Wambaugh’s Cas. 
1014. 

83 See Farmers’ L. & T. Co. v. 
Memphis, etc., R. Co. (1897), 83 


Fed. 870, Goddard’s Cas. 201. 

84See post §§ 351, 352. 

85In Sheffield v. Ladue (1871), 
16 Minn. 388, 10 Am. Rep. 145, 
it is said that ratification would 
not be effective after an action 
brought against the agent or in 
any case in which it would cause 


substantial injury to the other 
party. 
86 See  Spittle ov. Lavender 


(1821), 2 Brod. & B. 452, 6 Eng. 
Com. L. 224; Lingenfelder vy. 
Leschen (1895), 134 Mo. 55, 34 
S. W. 1089, Goddard’s Cas. 188; 
Appeal of Berger (1880), 96 Pa. 
443, Goddard’s Cas. 186. . 
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OF RATIFICATION [§ 164 


fication by a wholly undisclosed principal were permitted. The 
other party would doubtless then be placed in the same situation 
as in any case of undisclosed principal, 7. e., with a right of 
choice. 


§ 164. In tort.—But in cases of tort, the rule is differ- 
ent since agency usually is no defense to a tort. The ratification 
by the principal makes him liable also for the tort to the third 
person, but it does not release the agent from his liability to the 
third person for his participation in the tort. Both principal 
and agent are thereafter liable. It is no defense to the agent 
when sued for a tort that he acted as the authorized agent of 
another in committing it.87 


87See Stephens vy. Elwall 614; Osborne v. Morgan (1881), 
(1815), 4 Maule & Sel. 259, Mech- 1380 Mass. 102, 39 Am. Rep. 437, 
em’s Cas. 226; Delaney v. Roch- Mechem’s Cas. 518; Miller v. Wil- 
ereau (1882), 34 La. Ann. 1128, son (1896), 98 Ga. 567, 25 S. KB. 
44 Am. Rep. 456, Mechem’s Cas. 578, 58 Am. St. R. 319. 
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CHAPTER VII. 


OF DELEGATION OF AUTHORITY OR APPOINTMENT OF OTHER 
AGENTS BY THE AGENT. 


§165. In general. 170-172. Agent generally may not 

166. Agent may be authorized to delegate authority to sub 
appoint other agents. agent. 

167, 168. Delegation of authority 173-179. Under what circum- 

distinguishable from such stances appointment or dele- 

appointments. gation juslified. 

169. The case of the independent 180,181. Effect of appointment 
contractor. or delegation. 

182. Sub-servants. 


§ 165. In general.—Thus far there has been considered the 
question of the appointment of agents by the principal himself, 
before the act was done—by authorization, and his approval 
of a previously unauthorized act after it was doune—by ratifica- 
tion. Some consideration is required of the question whether 
authority can be conferred not by the principal himself but by 
some one else to whom that power has been confided. 

§ 166. Agent may be authorized to appoint other agents.— 
There can be no doubt, of course, that the principal may either 
expressly or by implication authorize an agent to employ other 
agents, as where the manager of a business or one put in charge 
of any other enterprise is clothed @ith the power of employing 
all such servants and agents as the conduct of the business may 
require.) In such cases, employment of agents by the agent 


1See Haluptzok v. Great North- Raleigh R. Co. (1881), 84 N. Car. 
ern Ry. Co. (1893), 55 Minn. 446, 6X8: Louisville, ete. R. Co. v. 
57 ON, Wo W440 26" 2 oR. As 739; Blair (1873) tenne “Ch. 35ie 
Wambaugh's Cas. 947; Gwilliam Goddard’s Cas. 487: Blowers v. 
v. Twist [1895], 2 Q. B. 84. Wam- Southern Ry. (1906). 74 S. Car. 
baugh’s Cas. 951; Banks v. South- 221, 54 S. E. 368, Goddard’s Cas. 
ern Express Co. (1905), 73 S. Car. 488, 
211, 63 S. E. 166; Katzenstein v. As to employment of physicians 
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authorized to employ them, within the scope of the employment, 
is in legal effect an appointment by the principal under the 
general maxim Qui facit per alium, facit per se, and the agents 
so appomted are the agents of the principal as fully as though 
appotuted by him in person, 

Such an agent may be authorized to appoint agents to act 
for the principal in respect of matters concerning which the 
appointing agent has no authority to act in person. 

As a general rule, however, an agent by merely being author- 
ized to do a wiven act, has no implied authority to appoint other 
agents for his principal to do other acts. Only where it was a 
reasonably necessary and proper incident of the act which he 
was authorized to perform, or where it) was justified by an 
established custom, might he ordinarily do it. 


§ 167. Delegation of authority distinguishable from such 
appointments.—Another and a different question is, not 
whether an agent may thus be authorized to appoint agents who 
will derive their authority from the principal, but whether an 
agent who has been given certain authority may himself hand 
that authority over in whole or in part to another, who is to 
exercise it cither for or under him. It is the question, not 
whether an agent may be authorized to appoint other agents, 
but whether he may appoint sub-agents. The difference may be 
seen by inquiring whether an agent appointed by an ageut is 
the agent of the principal or the agent of the agent. 


by conductors, station agents, etc. Gary (1886), 22 Fla. 356, 1 Am. 
to assist or care for injured per- St. R. 194; Godshaw v. Struck 
sons, see post § 280, n: ‘Terre (1900), 109 Ky. 285, 22 Ky. L. 
Haute, ete.. R. Co. v. McMurray’ R. 820, 58 S. W. 781, 51 L. R. A. 
(1884), 98 Ind. 258, 49 Am. Rep. 668: Spelman v. G. C. & M. Co. 
752: Louisville, ete. Ry. Co. v. (1901), 26 Mont. 76, 66 Pac. 597, 
Smith @Sso0e 12.slnds.sosecee IN 91 cA me St. OR. 402% 55" 1s Re FA. 
E. 775. 6 L. R. A. 320: Arkansas, 640; Holmes v. McAllister (1900), 
etc., Ry. Co. v. Loughridge (1898), 123 Mich. 493. 82 N. W. 220, 48 
65 Ark. 300, 45 S. W. 907; Union L. R. A. 396: Habbegger v. King 
Pac. Ry. Co. v. Beatty (1886), 35 (1912), 149 Wis. 1, 1235 N. W. 166, 
Kan. 265, 57 Am. Rep. 160, 10 39 L.R.A. (N.S.), 881, Ann. Cas. 
Pac. 845; Peninsular R. Co. v. 1913C, 828. 
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The act of handing down authority conferred is frequently 
spoken of as delegation of the authority, and the question arises 
in other departments of the law than agency. 

Both questions may, of course, at times arise with respect 
of the same agent, that is, he may be one who may both ap- 
point other agents and also delegate his own authority. 


§ 168. The practical problems which are likely to 
arise may be more fully stated thus:—If the agent appoints a 
sub-agent, whose agent is he—is he the agent of the principal or 
of the agent only, if of anyone? Who is liable for his acts? Who 
must pay him his compensation? To whom is he responsible 
for not acting or for acting improperly? If he is, by the agent, 
given possession of property entrusted by the principal to the 
agent, is his possession with the principal’s implied consent (and 
therefore not wrongful) or is it without such consent (and there- 
fore perhaps a conversion)? If a sub-agent be employed and be 
guilty of negligence, must the agent answer for it to the prin- 
cipal, or may the latter look only to the sub-agent? 


§ 169. The case of the independent contractor.—But a 
third situation is also possible. The person concerned—the so- 
called agent—may not be an agent at all, but an independent 
contractor, as explained in an earlier section. In such a case 
he is often expected to employ the appropriate agencies and to 
supply the necessary equipment, but they are to be employed as 
his own. The persons he employs are therefore not the agents 
or servants of the proprietor (the person for whom the work 
is undertaken), but of the contractor who must answer for their 
performance. 


With this much of preliminary discussion, attention may next 
be directed to some of the general rules. 


§ 170. Agent generally may not delegate authority to sub- 
agent.—It is the general rule, finding expression in the familiar 
maxim, Delegatus non potest delegari, that an agent may not 
delegate his authority to a sub-agent. without the expressed or 
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implied consent of his principal.2 This is regularly the rule 
where the act to be performed requires the exercise of judg- 
ment or discretion, or where for other reasons the principal 
evidently trusted to a personal performance by the agent. 

The rule is based upon the presumption that the principal 
has selected the particular agent because he relied upon, or de- 
sired the benefit of, that particular person’s judgment, discre- 
tion, experience, skill or ability, or at least was willing to take 
the risk of that person’s conduct, and it would be a manifest 
injustice, as well as a disappointment of expectations, if the 
person so selected could turn the matter over to another of whom 
the principal may be ignorant and to whom he might not be 
willing to entrust the authority. 

The rule applies, in general, as much to delegation by a serv- 
ant as by an agent.3 


Seat: The considerations which apply here also for- 
bid the agent’s doing what is really the same thing under an- 
other name, that is, assigning his contract of agency. ‘‘In the 
case of such a contract,’’ it is said in a recent case, ‘‘it is a 
presumption of law that the trust is exclusively personal, and 
that it cannot be transferred or delegated by the agent without 
his principal’s consent.’’# 


2See Catlin v. Bell (1815), 4 Kinnon vy. Vollmar (1889), 75 
Camp. 183, Goddard’s Cas. 483, Wis. 82, 43 N. W. 800, 17 Am. St. 
Wambaugh’s Cas. 928; Bonwell v. R. 178, 6 L. R. A. 121; Davis v. 
Howes (1888), 15 Daly (N. Y.) King (1895), 66 Conn. 465, 34 
43, 2 N. Y. Supp. 717, Goddard’s Atl. 107, 50 Am. St. R. 104 and 
Cas. 484; Loomis v. Conger exhaustive note; Central, etc., Ry. 
(1862), 13 Iowa 532, Wambaugh’s Co. v. Price (1898), 106 Ga. 176, 
Cas. 931; Doggett v. Greene 32 S. EH. 77, 71 Am. St. R. 246, 
(1912), 254 Ill. 134, 98 N. H. 219, 43 L. R. A. 402. 


Ann. Cas. 1913B, 1166; Kinkead 3 See a fuller discussion of this 
v. Hartley (1913), 161 Iowa 613, aspect, post § 513. 
143 N. W. 591, Ann. Cas. 1915D, 4Bancroft v. Scribner (1896), 


1, with Note; Appleton Bank v. 72 Fed. 988, 44 U. S. App. 480, 
McGilvray (1855), 4 Gray 210C.C. A. 352. See also Peterson 
(Mass.), 518, 64 Am. Dec. 92, v. Christensen (1880), 26 Minn. 
Mechem’s Cas. 229; Birdsall v. 377, 4 N. W. 623, Mechem’s Cas. 
Clark, (1878), 73 N. Y. 73, 29 Am. 284. 

Rep. 105, Mechem’s Cas. 231; Mc- 
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§ 172. The rule, however, is not without certain real 
or apparent exceptions or qualifications. It is based upon the 
presumed intention of the principal and is intended for his pro- 
tection. There are eases, moreover, wherein the reason is not 
present, and the rnle should not then prevail. If the ease does 
not involve the exercise of any special skill, judginent or dis- 
eretion, or, thongh it does, if it appears that the principal is 
willing that the authority may be delegated, then exceptions 
should be recognized, and the law admits them. 

The most important of the real or apparent exceptions which 
apply to any of the situations already discussed may now be 
considered. Some of them, as will be observed, are cases of 
appointment rather than delegation. 


§ 173. Under what circumstances delegation or appoint- 
ment justified.—Unless the contrary is expressed, authority to 
appoint, employ or use a sub-agent may be implied— 


§ 174. 1, Where the act to be done is mechanical or 
ministerial only. Thus an agent authorized to grant insurance, 
make and deliver a deed, execute a note or other contract, and 
the like, having personally performed the essential and suhstan- 
tial part of deciding upon the matters involving judgment or 
discretion.—such as the choice of parties and the questions of 
the time, place. amount, conditions and terms of performance— 
might then lawfully use the hand of another to perform the 
purely mechanical part of writing or signing the documents 
under his direction.6 No contractual relation ordinarily exists 
in such a case between the principal and the substitute. The 
acts of the latter are the acts of the agent, but if within the 


agent’s authority, sueh acts may be treated as the acts of the 
principal by the agent.® 


6’ See Commercial Bank v. Nor- Goddard's Cas. 484: compare Bar: 


ton (1841), 1 Hill (N. ¥). 501, ret v. Rhen (1869), 69 Ky. (6 
Wambaugh’s Cas. 939; Eldridge Bush) 4&6. 


vy Holway (1857), 18 (Ml 445, God- 6 Rodine v. Exchange Ins. Co. 
dard’s Cas. 485; Norwich Univer- (1872), 51 N. Y. 117, 10 Am. Rep. 
sity v. Denny (1874), 47 Vt. 13, 666; Arff v. Star F. Ins. Co. 
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§ 175. —— 2. Where the proper conduct of the business 
requires it. Thus if a note were sent to a bank for collection 
and the protection of the principal required that the note should 
be protested, the authority of the bank to employ the proper 
officer for that purpose would be implhed, and the bank would 
not be lable for the notary’s default if he had been selected 
with due care.?7, So if a claim were placed in the hands of an 
agent for collection under vircumstances involving the bringing 
of an action, authority in the agent to employ the necessary 
attorney or officer for the principal would be implied.§ 


§ 176. 3. Where the employment is in accordance 
with a known and well established usave. Thus where a corm- 
mission merchant was employed in Boston to buy cotton in New 
Orleans, and in accordance with the custom of that market 
employed a broker there to make the purchase, it was held that 
this was not a breach of duty to his principal. The court said, 
“The employment of a broker to effect the purchase, was a 
justifiable delegation of authority to a sub-agent, because this 
was the usual and known custom of the New Orleans market.’’? 


§ 177. 4. Where the circumstances were such that it 
was evidently contemplated, at the time the agent was appointed, 
that sub-agents would be employed. Thus in a case quite like 
the last one where the principal and the agent were both resi- 
dents of California and the authority was to sell land in Texas, 
it was held that there was luplied authority to employ a local 


(1890), 125 N. Y. 57, 25 N. EB. ralson v. Stein (1874), 50 Ala. 
1073. 21 Am. St. R. 721. 10 L. R. 347, Mechem’s Cas. 236. 

A. 609; Rohrbough vy. U. S. Ex- 7See Tiernan v. Commercial 
press Co. (1901), 50 W. Va. 148, Bank (1843), 7 How. (Miss.) 648, 
40 S. E. 398, 88 Am. St. R. 849; 40 Am. Dec. 83. 


Grady v. American, etc., Ins. Co. 8See Strong v. West (1900), 
(1875), 60 Mo. 116. Mechem’s Cas. 110 Ga. 382. 35 S. E. 693: 
238: McKinnon v. Vollmar (1889), 8See Darling v. Stanwood 


75 Wis. 82, 43 N. W. 800, 17 Am. (1867), 96 Mass. 504, Goddard’s 
St. R. 178, 6 L. R. A. 121; Weaver Cas. 489. (provided that he used 
vy. Carnal] (1879), 35 Ark. 198, due care in his selection). 

37 Am. Rep. 22. Compare Har- 
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sub-agent who could recover compensation from the principal. 
The court said, ‘‘It is a fair presumption growing out of the 
exigencies of the transaction that it was contemplated that a 
purchaser should be obtained through a sub-agent.’’ 1° 


§ 178, 


10See Eastland ov. Maney 
(1904), 36 Tex. Civ. App. 147, 81 
S. W. 574. See also Kinkead v. 
Hartley (1913), 161 Iowa 613, 
143 N. W. 591, Ann. Cas. 1915D, 
1, with extended Note. 

Collection agents and agencies 
—The question whether a bank 
receiving a check, draft, or note, 
payable at another place, is there- 
by, by implication, authorized to 
employ another bank at the place 
of collection to receive and trans- 
mit the proceeds, as the agent of 
the owner and at his risk (if due 
care be used in the selection of 
the correspondent bank), or 
whether such correspondent is to 
be deemed the agent of the send- 
ing bank only, so as to make the 
latter responsible for the defaults 
of the correspondent, is one upon 
which the cases are in conflict. 
The English courts, the Supreme 
court of the United States, and 
the courts of many states such 
as New York, Georgia, Kansas, 
Louisiana, Michigan, Minnesota, 
Montana, New Jersey, Ohio, adopt 
the former view where the parties 
have not agreed upon any other 
basis. 

Massachusetts, Connecticut, TIl{- 
nois, Indiana, Iowa, Maryland, 
Mississippi, Missouri, Nebraska, 
Pennsylvania, South Dakota, Ten- 
nessee, Wisconsin, and _ others, 
adopt the latter view. 


—— 5. When necessity or sudden emergency justi- 


See Mackersy v. Ramsays 
(1843) 5590 CLALSOHin. S8is" bix 
change National Bank v. Third 


Nat. Bank (1884), 112 U. S. 276, 
28 9.” Bd. 722, 5, Sup. Cty 14% 
Mechem’s Cas. 239; Simpson v. 
Waldby (1886), 63 Mich. 439, 30 
N. W. 199, Goddard’s Cas. 493; 
Allen v. Merchants Bank (1839), 
22 Wend. (N. Y.) 215, 34 Am. Dec. 
289, Wambaugh’s Cas. 936; Bailie 
v. Augusta Sav. Bank (1894), 95 
Gar 2tiee 215 Sa he tT. 51 “Ams St. 
R. 74; Dorchester Bank v. New 
England Bank (1848), 55 Mass. 
(1 Cush.) 177, Wambaugh’s Cas. 
942; Bank of Rocky Mt. v. Floyd 
(1906), 142 N. Car. 187, 55 S. E. 
95, Goddard’s Cas. 498; Guelich 
v. Nat. Bank (1881), 56 Iowa 434, 
9 N. W. 328, 41 Am. Rep. 110. 

Attorneys at law, collection 
agents, and express companies 
taking claims for collection with- 
out limiting their liability are 
usually held responsible for the 
defaults of their correspondents. 

See Cummins v. Heald (1880), 
24 Kan. 600, 86 Am. Rep. 264, 
Mechem’s Cas. 247; Bradstreet v. 
Everson (1872), 72 Pa. 124, 13 
Am. Rep. 665, Goddard’s Cas. 490; 
Hoover v. Wise (1876), 91 U. S. 
308, 23 L. Ed. 392; Weyerhauser 
v. Dun (1885), 100 N. Y. 150, 2 
N. E. 274; American Express Co. 
v. Haire (1863), 21 Ind. 4, 83 Am. 
Dec.. 334. 
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fies it. Thus it has been held that when a railroad train in 
transit was suddenly deprived of an essential man, e. g., the 
brakeman, e. g., by sudden illness, the conductor would have 
implied authority to employ a temporary substitute;!! and it 
would doubtless be so held if the conductor himself were sud- 
denly disabled and delegated the performance of his duties to 
another. But this doctrine of necessity is narrowly applied and 
is usually dependent not only upon the emergency but also 
upon the inability or impracticability of communicating with 
the principal and the necessity of going forward in the mean- 
time.!8 


§ 179. —— 6. An appointment of a sub-agent, though not 
originally authorized, may be ratified by the principal in the 
same manner and with like effect, as in other cases.!8 


§ 180. Effect of appointment of or delegation to sub-agent. 
—If the sub-agent is employed with the express or implied con- 
sent of the principal, for him, and as his agent, then the sub- 
agent is to be regarded as the agent of the principal.14 He is 
liable to the principal directly, and the original agent is not 
responsible to the principal for the acts of the sub-agent, unless 
he failed to exercise good faith and due care in his appoint- 
ment. 


11See Georgia Pac. R. Co. v. 
Propst (1887), 85 Ala. 203, 4 So. 
711; Sloan v. Cent. Ia. R. Co. 
(1883), 62 Iowa 728, 16 N. W. 
331; Fox v. Chicago, etc., R. Co. 
(1892), 86 Iowa 368, 53 N. W. 


(1906), 22 Times L. R. 556. 
13See Saveland v. Green 
(1876), 40 Wis. 431. 
14 See Davis v. King (1895), 66 
Conn. 465, 34 Atl. 107, 50 Am. 
St. R. 104, and note; Bradford v. 


259, 17 L. R. A. 289; Louisville, 
etc., R. Co. v. Ginley (1897), 100 
Tenn. 472, 45 S. W. 348. Cases 
involving the right of such an em- 
ployee to recover for injuries re- 
ceived in the service. 

12See Gwilliam v. Twist, 
[1895], 2 Q. B. 84, Wambaugh’s 
Cas. 951; Harris v. Fiat Motors 


Hanover Ins. Co. (1900), 102 Fed. 
48, 43 CC. Ate 310, 49 (To eR. vA. 
530; Franklin Fire Ins. Co. v. 
Bradford, (1901), 201. Pa. 32,50 
Atl. 286, 88 Am. St. R. 770, 55 L. 
R. A. 408; Goode v. Georgia Ins. 
Co. (1895), 92 Va. 392, 23S. EH. 
744, 58 Am. St. R. 817, 30 L. R. 
A. 842. 
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Notice to such a sub-agent would be notice to the principal 
within the rules applicable to that subject generally; and, in the 
same way and to the same extent, the principal would be re- 
sponsible for his torts and contracts. 


§ 181. If the employment of the sub-agent was not 
authorized by the principal as his agent, but merely as the agent 
of the agent, then the sub-agent is to be deemed the agent of 
the original agent only, and the latter is responsible to the 
principal for the acts of the sub-agent.1® The principal would 
not be liable for his compensation. 

Notice to such a sub-agent would not be imputed to the prin- 
cipal, and the latter would not be responsible for his torts or 
contracts except where they could be deemed to be the author- 
ized acts of the original agent. 


§ 182. Sub-servants.—In the case of what may be 
valled, by analogy, the sub-servant, the considerations are in 
eeneral the same. There are cases in which the employment 
may be deemed authorized, as in those of the so-called emergency 
or necessity.18 Moreover, in many other cases a master has been 
held liable for the acts of a stranger assisting his servant,!7— 


15 See Barnard v. Coffin (1886), 
141 Mass. 37, 6 N. HE. 364, 55 Am. 
Rep. 443, Mechem’s Cas. 249; 
Hoag v. Graves (1890), 81 Mich. 
628, 46 N. W. 109, Goddard’s Cas. 
503; Waldman v. North British 
Ins. Co. (1890), 91 Ala. 170, 8 So. 
666, 24 Am. St. R. 883; Hoover 
v. Wise (1875), 91 U. S. 308, 28 
L. Ed. 392. 

16 See ante, § 178; Haluptzok 
v. Great Nor. Ry. Co. (18938), 55 
Minn. 446, 57 N. W. 144, 26 L. 
R. A. 739, Wambaugh’s Cas. 947. 

17 See Thyssen v. Davenport Ice 
Co. (1907), 1384 Iowa 749, 112 N. 
Weakiinel3 Tos Rew ASe (Nessa eres 
Levin v. Omaha (1918), 102 Neb. 


328, 167 N. W. 214; Leavenworth 
Electric R. Co. v. Cusick (1899), 
60 Kan. 590, 57 Pac. 519, 72 Am. 
St. Ra 374, 

In Indianapolis v. Lee (1921), 
— Ind. App. —, 132 N. E. 605, 
it is said: “It is generally held 
that where a servant, without ex- 
press or implied authority from 
the master, suffers or permits a 
stranger to do, or to assist in 
doing, the work which the master 
intrusted to the servant, the mas- 
ter is liable under the rule of 
respondeat superior for an injury 
to a third person inflicted through 
the tortious act of the stranger. 
The liability of the master may 
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uot upon the ground that his employment could be deemed 
authorized, but usually upon one or the other of two additional 
rrounds, namely, (1) that the act of the stranger was done 
under such conditions of actual control and direction by the 
servant as to be regarded as the servant’s own act, or (2) that 
to permit the stranger to intervene was an act of negligence or 
misconduct on the part of the servant, while acting in the course 
of his employment, for which the master may be liable as in 


other cases. 
section.38 


be made to rest on different 
grounds—according to the plead- 
ings and the facts in the partic- 
ular case. In some cases, as in 
the case at bar, it rests on the 
ground that the negligence of the 
stranger is in fact the negligence 
of the servant. In some cases it 
is made to rest on the ground 
that, where two or more persons 
participate in the commission of 
a tort, each one is liable for the 
entire damage. In the process of 
reasoning by which the master’s 
liability is thus established, there 
is nothing new. It involves mere- 
ly the application of the long 
established rules of law. Booth 
v. Mister (1835), 7 Carrington & 
Payne, 66; Chandler v. Brough- 
ton (1832), 1 Crompton & Meeson, 
29, 3 Tyrw. 220; McLaughlin v. 
Pryor (1812), 4 Macn. & G. 58, 
4 Scott, N. R. 655, Carrington & 
Marshmans, 354; Geiss v. Twin 


This matter will be considered further in a later 


City Taxicab Co. (1913), 120 
Minn. 368, 1389 N. W. 611, 45 L. 
EAC TCNer Ss) cosa Onica cor ave 
O’Malley (1902), 196 Ill. 197, 63 
N. EH. 652; Andrews v. Boedecker 
(1888), 126 Ill. 605, 18 N. BH. 651, 
9 Am. St. Rep. 649; Althorf v. 
Wolfe (1860), 22 N. Y. 355; Well- 
man v. Miner (1897), 19 Misc. 
Rep. 644, 44 N. Y. Supp. 417; 
Gleason v. Amsdell (1880), 9 Daly 
(N. Y.) 393; James v. Muehlebach 
(1889), 34 Mo. App. 512; Simons 
v. Monier (1859), 29 Barb. (N. 
Y.) 419; Hill v. Sheehan (Super.) 
892) 20 New YY. ssupp. b2948 
N. Y. St. R. 410; Bamberg v. In- 
ternational R. Co. (1907), 53 
Mise. Rep. 403, 108 N. Y. Supp. 
297; Bank of California v. West- 
ern U. Telegraph Co. (1877), 52 
Calxe2s05ees Cy SSt.. Lb. Ry. (Co 
vy. Kirk (1885), 102 Ind...399, 1 
N. E. 849, 52 Am. Rep. 675.” 
18 See post § 513. 
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OF THE TERMINATION OF THE AGENCY. 


§183. In general. 


I. TERMINATION BY ACT OF THE 


PARTIES. 

184. What methods fall under 
this head. 

185. Termination by original 
agreement, 

186, 187. Accomplishment of 
object. 

188. Expiration of time. 

189. Happening of agreed 
event. 


190. Termination by subsequent 
act of party. 
Termination by Mutual Con- 
sent. 
191. Agency may be terminated 
at any time by mutual con- 
sent. 


He 


2. Revocation by Principal. 

192. Power of principal to re 
voke—Usually at any time. 

193. Not so as to affect acts 
already done. 

194-197. Not when given by 
way of security or coupled 
with an interest. 

198. Contracts not to revoke an 


otherwise revocable author- 
ity. 

199. How revoke. 

200. Notice of revocation—1. 
third persons. 


To 


§ 183. In general.—Havin 


201. 

3. 
202. 
203. 


204. 
205. 


206. 


10 


207. 
208. 
209, 
210. 


211. 


220. 


g now 
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— 2. To the agent. 
Renunciation by Agent. 
Power of agent to renouncs 
authority. 

Enforcement of contract of 
agency. 

Agency at will. 

Discharge of agent justified 
when. 

Renunciation by agent jus- 
tified when. 


TERMINATION BY OPERATION OF 


Law. 
In general. 
Death of principal. 
— Death unknown. 
— Contracts of employ- 
ment. 
— Death of joint princi- 
pal or partner. 


. Death of agent. 
. Insanity 


of principal or 


agent. 


. Bankruptcy of principal or 


agent. 


. Marriage of principal. 

. War. 

. Change in law. 

. Destruction, loss or sale of 


subject matter. 


. Termination of power over 


subject-matter—Sub-agents. 
Notice of termination by 
operation of law. 


given some attention to 


OF TERMINATION OF THE AGENCY [§§ 184-186 


the question of how agency may be created, it may be well to 
consider next the question of how it may be terminated. The 
agency may be terminated in various ways which may be 
roughly classified under two heads. 

1. Termination by the act of the parties. 

2. Termination by operation of law. 


I. Termination sy Act oF PARTIES. 


§ 184. What methods fall under this head—The agency 
may be terminated by the act of the parties either (a) because 
of some limitation or condition which the parties, expressly or 
by implication, attached to the agency at the time of its creation ; 
or (b) by some act done by one or both of them at a later time 
with a view to terminate the relation. Shortly stated, then, 
termination by act of the parties may be either— 

(a) By force of their original agreement; or 

(0) By the subsequent act of one or both of them. 


§ 185. Termination by original agreement.—Under this 
head, as has been stated, may be grouped the cases in which the 
authority will be terminated because of some condition or limi- 
tation either expressly or impliedly impressed upon it at the 
time of its creation. 

By force of the original agreement, therefore, the agency is 
terminated in the following cases. 


§ 186. (1) Accomplishment of object—When the 
object for which it was created has been accomplished, the 
authority will ordinarily and “so facto be terminated. Thus, 
if an agent has been appointed to do a certain act, and he does 
it, his authority will thereupon ordinarily be terminated; and 
he will have no implied authority either to repeat the act or 
to do other acts.! So if two agents are severally appointed to 


1See Moore v. Stone (1875), 40 Goddard’s Cas. 209; Short v. 
Iowa 259, Goddard’s Cas. 207; Millard (1878), 68 Ill. 292; Camp- 
Marbury v. Barnet (1896), 17 N. bell v. Chase (1908), 78 Kan. 593, 
Y. Misc. 386, 40 N. Y. Supp. 76, 96 Pac. 949. 
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do the same act, and one of them does it, the authority of the 
other to do it will ordinarily be terminated. And if, in either 
case, before the agent does the act, the principal has done it for 
himself the authority of the agent will ordinarily be terminated.* 
And even though neither the principal nor the agent does the 
act, but it is done by someone else, the authority may be 
terminated.8 


§ 187. It does not necessarily follow that, because the 
accomplishment of the object will terminate the authority, it 
will always continue until the object is accomplished. Experi- 
ence may show that it can not be accomplished at all, or, in 
all events, not within any reasonable time. Great and unex- 
pected changes in conditions may also justify or require the 
conclusion that the authority no longer exists. 


§ 188. (2) Expiration of time.—When the time orig- 
inally fixed for its continuance has expired, the authority will 
also ordinarily ipso facto be terminated. Thus, an agent may 
in terms be appointed for a stated time or period, and his au- 
thority will ordinarily come to an end upon the expiration 
of that time or period. This is sometimes called termination 
by efflux of time. The same result may ensue less specifically 
where one is appointed to act ‘‘while I am away,’’ ‘‘until my 
return,’’ and the like.’ 


§ 189. (3) Happening of agreed event.— When some 
stipulated event happens or some agreed act is done, upon which 
the continuance of the authority was originally made to depend, 


2See Ahern vy. Baker (1885), 34 
Minn. 98, 24 N. W. 341, Mechem’s 
Cas. 288, Goddard’s Cas. 274, 
Wambaugh’s Cas. 972. 

8 See Benoit v. Conway (1865), 
92 Mass. (10 Allen) 528. 

4Compare Proudfoot v. Wight- 
man (1875), 78 Ill. 553; Hartford 
v. McGillicuddy (1907), 103 Me. 


224, 68 Atl. 860, 16 L. R. A. (N. 
S53). 430% 123 Anns Cass 0sse 

5See Danby v. Coutts (1885), 
L. R. 29 Ch. Div. 500; Gundlach 
v. Hischer “(U871), 59 ll “172: 
Rundle v. Cutting (1893), 18 Colo. 
337, 32 Pac. 994; Herd v. Bank 
(1896), 66 Mo. App. 643. 
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the authority will ordinarily ipso facto be terminated. Thus, it 
is entirely competent for the parties to agree in advance that 
the agency shall come to an end, automatically or otherwise, 
upon the happening of some stated event, or to reserve to one 
party or the other the right to terminate it by some agreed 
notice or act.® 

The rules above stated are all subject to the qualification that 
if the authority in question had been given, by the principal, 
the appearance of a general and continuing authority, third 
persons who had been led to rely thereon in good faith could 
not be affected by the termination unless they had notice of the 
facts. 


§ 190. Termination by subsequent act of parties——The au- 
thority may be terminated by the subsequent act of one or more 
of the parties, as— 

(1) Where it may be terminated by the act of both, ¢. e., by 
their mutual consent; or where it may be terminated by the 
act of one, as— 

(2) Where the principal revokes it, or 

(3) Where the agent renounces it. 

These points may be generally tabulated thus :— 


a. By Accomplishment of 
ject 


ject. 
1. By their b. By Expiration of 
Original Time. 
Agreement. | c. By Happening of 
Agreed Event. 


I. By Act of Parties 
a. By Act of Both— 


2. By their Mutual Consent. 
Subsequent 
L Act, Revocation 
b. By Act) by Principal. 
Termination of One ) Renunciation 
of Agency | by Agent. 


Death—of principal or agent. 
II. By Operation of | Bankruptcy—of principal or agent. 
Law (Happening | Insanity—of principal or agent. 
of Events) Marriage—of principal. 
War. 
Change of law. 
(| Loss, destruction or sale of subject-matter. 


6 See Ballard v. Ins. Co. (1896), Olcutt (1889), 52 Hun (N. Y.) 
119 N. Car. 187, 25 S. E. 867; 452, 5 N. Y. Sup. 525, 24 N. Y. 
Burelson vy. Ins. Co. (1890), 86 St. R. 94, 

Cal. 342, 24 Pac. 1064; Barkley v. 
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1. Termination by Mutual Consent. 


§ 191. Agency may be terminated at any time by mutual 
consent.—The agency may ordinarily be terminated by mutual 
consent of the principal and agent at any time. Notwithstand- 
ing any limitation or condition originally imposed, the same 
power that made the arrangement in the first instance can sub- 
sequently waive the condition or remove the limitation. So far 
as any authority depends upon the act of the parties (as dis- 
tinguished from authority created by law) the law has no pur- 
pose to subserve which will require the continuance of the re- 
lation, when both parties desire and agree that it shall be 
terminated, and the rights of third parties are not involved. 


2. Revocation by Principal. 


§ 192. Power of principal to revoke—Usually at any time. 
—lIn the ordinary case, agency is created to subserve some pur- 
pose which the principal has in mind. It is the principal’s will 
that is to be executed, his interest that is to be promoted. The 
agent usually has no other interest than to carry the principal’s 
purpose into effect and earn the promised compensation. If, 
therefore, the principal’s circumstances are altered, if his pur- 
pose change, if his interest will be better served by discontinu- 
ing the enterprise than by prosecuting it, he certainly ought to 
have it in his power to withdraw the authority; and the agent 
can ordinarily have no interest in the matter which will justify 
him in insisting upon going on, if his claim to such damages as 
he may legally have sustained by the termination of the author- 
ity be recognized. It is, therefore, the general rule that the 
principal may revoke the agent’s authority at any time before its 
execution and for any reason deemed sufficient to himself.7 

This kind of authority which has the principal’s interests and 


7 See Clark v. Marsiglia (1845), 171, 178; Lord v. Thomas (1876), 
1 Denio (N. Y.) 317, 43 Am. Dec. 64 N. Y. 107; Burke v. Priest 
670; State v. Walker (1885), 88 (1892), 50 Mo. App. 310, God- 
Mo. 279, affirmed 125 U. S. 339, dard’s Cas. 210: Brookshire v. 
8 Sup. Ct. 929, 31 L. Ed. 769; Voncannon (1845), 28 N. Car. (6 
Owen v. Frink (1864), 24 Cal. Ired.) 231, Goddard’s Cas. 212. 
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purposes only primarily behind it, is sometimes called, to dis- 
tinguish it from another sort soon to be investigated, a bare 
power, a naked power, or a mere power, and it is said that the 
principal may in general revoke such a power at his pleasure 
at any time. 


§ 193. Not so as to affect acts already done.—Of 
course, if the authority has been executed, or the agent has 
entered into a legally binding contract, the authority, though 
otherwise revocable, cannot be revoked so as to affect these acts 
already done. If the authority has been executed in part only, 
and the residue be severable, the authority as to such residue 
may be revoked as in other cases. 


§ 194. —— Not when given by way of security or coupled 
with an interest.— While revocability is thus the rule in the 
ordinary case, there may be cases wherein there is something 
more than a mere authority—cases wherein the agent also has 
an interest in the continuance and exercise of the authority of 
such a substantial nature that the law will protect it by enabling 
him to exercise the authority, notwithstanding acts or events 
which would ordinarily revoke it. 

Although the basis of classification is not entirely clear, and 
the nomenclature is not satisfactory, the cases fall into two 
general groups—(1) those in which the authority can not be 
revoked by the principal’s own act, though it may be terminated 
by his death; and (2) those in which neither the act of the 
principal nor his death would be sufficient to terminate it. 


§ 195. These two situations may be illustrated in this 
way: I wish to borrow money of A; he declines to loan it 
merely upon my note or other promise to repay it, and demands 
security. I say to him, ‘‘if I do not repay you, you may come 
and take my horse and sell it, and take your pay out of the 
proceeds,’’ and in consideration thereof and in reliance thereon, 
he loans me the money. I give him no present estate or property 
in the horse, but an authority to hereafter take it and apply it 
to the payment of the debt. This is an authority, but it is an 
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authority given by way of security, and for a valuable consider 
ation. 

Or I may now deliver the horse to A, to keep as security, and 
authorize him as before if the debt is not paid, to sell the horse 
and reimburse himself out of the proceeds. In this case A has. 
what he had not in the former case, namely, a present property 
‘interest in the horse, as well as an authority over it; he is a 
pledgee with an express authority to sell; he does not own the 
horse but he has a property interest in it; his authority to sel! 
is ‘‘coupled’’ with a property interest. 

In neither case may I revoke the authority without paying the 
debt, but, in the first case, if I should die before A had acted 
under the authority by taking possession of the horse, the author- 
ity, being merely that, and therefore having to be exercised in my 
name over my property, would terminate at my death; while 
in the second A’s present property in the horse would not be 
destroyed by my death, it would survive, and A in his own 
name could sell the horse to get his interest out. 

In the former case, there may be said to be a power or au- 
thority given as security ;* in the latter, a power or authority 
coupled with a property interest.2 The former would not be 
good against a purchaser for value without notice. 


8See Hunt vy. Rousmanier This is something like an ir- 


(1823), 8 Wheat. (21 U. S.) 174, 
5 L. Ed. 589, Mechem’s Cas. 322, 
Goddard’s Cas. 274, Wambaugh’s 
Cas. 974; Terwilliger v. Ontario, 
ete, Ri Co. (1896), 149° N. ¥-)86; 
43 N. E. 432, Goddard’s Cas. 220; 
American Loan & Tr. Co. v. Bill- 
ings (1894), 58 Minn. 187, 59 N. 
W. 998; Gaussen v. Morton 
(1830), 10 Barn. & C. 731; State 
v. Hyde (1918), 88 Oreg. 1, 169 
Pac. 757, 171 Pac. 582, Ann. Cas. 
1918H, 688. 

See also Boyer v. Nesbitt 
(1910), 227 Pa. 398, 76 Atl. 1038, 
1386 Am. St. R. 890; Mobile, etc., 
R. Co. v. Nicholas (1892), 98 Ala. 
92, 12 So. 723. 


revocable license, as to which, see 
Lambert v. Robinson (1894), 162 
Mass. 34, 37 N. E. 753, 44 Am. St. 
R. 326; Giles v. Simonds (1860), 
81 Mass. (15 Gray) 441, 77 Am. 
Dec. 373; Sterling v. Warden 
(1871), 51 N. H. 217, 12 Am. Rep. 
80; Emerson v. Shores (1901), 
95 Me. 287, 49 Atl. 1051, 85 Am. 
St. R. 404; Fish v. Capwell 
(1894), 18 R. I. 667, 29 Atl. 840. 
49 Am. St. R. 807, 25 L. R. A. 159: 
Wood v. Leadbitter (1845), 12 
Mees. & Wels. 838. 

9See Knapp yv. Alvord (1843), 
10 Paige (N. Y.) 205, 40 Am. Dec. 
241, Mechem’s Cas. 328, Wam- 
baugh’s Cas. 979; Montague v 
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§ 196. Much the same situation is presented where, 
in a contract between the parties, it is agreed, in order to secure 
performance by one party or to prevent loss by non-perform- 
ance, that one party shall have and is given authority to do 
some act in reference to the subject-matter as the agent of the 
other. This is sometimes said to be a case in which ‘‘a letter of 
attorney forms a part of a contract, and is a security for money 
or for the performance of any act which is deemed valuable.’’ 
Such an authority could not be revoked by the principal (un- 
less he performed the act it was given to secure),!® though it 
would usually be terminated by his death. 


§ 197. The fact that the agent may have an interest 
in the execution of the authority in order that he may earn 
his commissions or other promised compensation for the doing 
of the act, is not enough to render it irrevocable! An action 
for breach of contract, if there was a contract, is deemed an 
adequate remedy. 

So the fact that the authority was called ‘‘irrevocable’’ or 
‘‘exclusive’’ will not prevent its revocation. Its nature and 
not the name given determines that matter.!* Such stipulations 
usually amount to no more than contracts not to revoke, which 
may nevertheless be broken (since they cannot ordinarily be 
specifically enforced), subject to a liability for the breach of the 
contract. 


§ 198. Contracts not to revoke an otherwise revocable au- 
thority.—The fact that the principal may have expressly agreed 
that the agency shall continue for a certain period will not pre- 


McCarroll (1897), 15 Utah 318, 49 12 See Blackstone vy. Buttermore 


Pac. 418, Goddard’s Cas. 218. (1867), 53 Pa. 266, Mechem’s Cas. 
10 See Carmichael’s Case [1896], 255, Goddard’s Cas. 214, Wam- 
2 Ch. Div. 643. baugh’s Cas. 983; McGregor v. 


11See Taylor v. Burns (1904), Gardner (1862), 14 Iowa 326, 
8 Ariz. 463, 76 Pac. 623, God- Goddard’s Cas. 213; Chambers v. 
dard’s Cas. 225; Hartley’s Appeal Seay (1882), 73 Ala. 373, Mech- 
(1866), 53 Pa. 212, 91 Am. Dec. em’s Cas. 252; Walker v. Deni- 
207, Goddard’s Cas. 226. son (1877), 86 Ill. 142. 
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vent his revoking the authority before that time, if it be other- 
wise revocable; but if he does revoke it he will be liable to 
the agent for the damages which the agent sustains on account 
of the revocation contrary to the agreement.}8 

Distinction is sometimes made, in these cases, between the 
power to revoke and the right to revoke; the principal always 
having the power to revoke (since there is ordinarily no legal 
method of preventing his doing so!*) but not having the right 
to do so in those cases wherein he has agreed not to exercise 
his power during a certain period. If, in the latter case, he 
does exercise his power he must respond in damages.}5 

The same conclusion is often reached by distinguishing be- 
tween the authority and the contract of employment. The au- 
thority may be withdrawn at any moment, but the contract 
of employment can not be terminated in violation of its terms 
without the principal’s becoming liable in damages.!§ 

If the employment were at will merely, or not for any definite 
time, it could, of course, ordinarily be terminated without 
liability. 


§ 199. How revoke.—Where the principal has the power to 
revoke, he may do so ordinarily by any method which clearly 
manifests his intention to do it. He may do it expressly by 
spoken or written word. But the revocation need not be express. 
It may be implied from circumstances, as where the principal 
disposes of the subject matter of the agency, or appoints an- 
other agent to perform the undertaking, or himself intervenes 


13 See Standard Oil Co. v. Gil- 
bert (1890), 84 Ga. 714, 11 S. E. 
491, 8 L. R. A. 410, Mechem’s Cas. 
273; Missouri v. Walker (1888), 
1251) W.S78839." 8 Sup. Cl. 9298 
Mechem’s Cas. 277; Wilcox & G. 
Sew. Mach. Co. v. Ewing (1891), 


14See post § 2038. 

15See Alworth y. Seymour 
(1890), 42 Minn. 526 44 N. W. 
1030, Mechem’s Cas. 314; Blumen- 
thal v. Goodall (1891), 89 Cal. 
251, 26 Pac. 906, Goddard’s Cas. 
240; Parke v. Frank (1888), 75 


14 US S627) 12. Sup.) Cter94s935 
L. Ed. 882, Mechem’s Cas. 283; 
Durkee v. Gunn (1889), 41 Kan. 
496, 21 Pac. 637, 13 Am. St. R. 
300, Mechem’s Cas. 312. 


Cal. 364, 17 Pac. 427, Goddard’s 
Cas. 216. 

16 See Turner v. Sawdon [1901}, 
2K. B. 653. 
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to perform it in person. It will also, in general, result from 
the dissolution of a partnership or of a corporation which was 
the principal; and from the severance of the joint interest of 
joint principals.!7 


§ 200. Notice of revocation.—1. To third persons.—Upon 
revoking the authority of a general agent, the principal must 
usually give notice of the revocation to persons who have pre- 
viously known of or dealt with the agent as such, or he will 
continue to be bound by the agent’s acts. The notice required 
is Similar to that required upon the dissolution of a partnership, 
namely, actual notice to those who have extended credit in re- 
lance upon the authority, and general public notice by adver- 
tisement or otherwise to those who, though they may have known 
of the agency, had never dealt in reliance upon it before the 
revocation.18 

In the case of the so-called special agent, there being no habit 
of dealing established or any appearance of a continuing au- 
thority, no notice of revocation is ordinarily necessary, at 


17 See post § 211; Rowe v. Rand 
(1887), 111 Ind. 206, Mechem’s 
Cas. 257; Ahern vy. Baker (1885), 
34 Minn. 98, 24 N. W. 341, Mech- 
em’s Cas. 288, Goddard’s Cas. 274, 
Wambaugh’s Cas. 972; Salton v. 
Cycle Co. [1900], 1 Ch. Div. 43; 
Clark v. Mullenix (1858), 11 Ind. 
532, Goddard’s Cas. 243. 

Held, not necessary that revoca- 
tion of authority under _ seal 
should be by an instrument under 
seal, especially where that seal 
was not necessary to validity of 
power: Brookshire vy. Brookshire 
(1847), 30 N. Car. (8 Ired.) 74, 47 
Am, Dec. 341, Goddard’s Cas. 245, 
Wambaugh’s Cas. 953. 

18 See Clafin v. Lenheim (1876), 
66 N. ¥. 301, Mechem’s Cas. 294; 
Wheeler v. McGuire (1888), 86 


Ala. 398, 5 So. 190, 2 L. R. A. 808, 
Mechem’s Cas. 362; Maxcy Mfg. 
Co. v. Burnham (1896), 89 Me. 
538, 36 Atl. 1003, 56 Am. St.:R. 
436; Burch v. Grocery Co. (1906), 
125 Ga. 153, 53 S. HE. 1008, God- 
dard’s Cas. 254; Gragg v. Home 
InisaiCon (kya) 1908-032 Koy, Tz: 
Repr. 988, 107 S. W. 321. 

Compare Jones v. Hodgkins 
(1872), 61 Me. 480; White v. 
Century Savings Bank (1916), 144 
C. C. A. 665, 229 Fed. 975. 

Where a power of attorney has 
been recorded, the instrument re- 
voking it should be likewise re- 
corded. Gratz v. Improvement 
Co. (1897), 82 Hed. 381, 53° U. St 
App. 499, 27 C. C. A. 305, 40 L. 
R. A. 393. Statutes frequently 
provide for this, 
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least unless the agent has been accredited to the particular per- 
son who deals with him, or has already begun the execution of 
the authority.!9 No notice is ordinarily necessary that such an 
agency has come to an end by its own limitations, e. g., by per- 
formance of the act contemplated. Third persons cannot ordi- 
narily be misled in these cases. 

But where the principal has sent the agent out, equipped 
with, or has left in his hands, an apparently continuing, un- 
qualified and unexecuted power of attorney to act for him, third 
persons relying upon it in good faith, exercising reasonable 
precaution and without notice of its revocation, should be pro- 
tected.?° 


§ 201. —— 2. To the agent.—Notice of the revocation 
must also be given to the agent, and as to him it will ordinarily 
not be operative until he receives it or it is otherwise brought 
to his attention.2!_ If the agent knew it, but the person with 
whom he dealt did not, and was a person entitled to notice, 
the latter may usually hold the principal; if the agent did not 
know of it but the person with whom he dealt knew it, the 
latter could ordinarily not hold the principal. If neither the 
agent nor the person with whom he dealt knew of the revoca- 
tion, but the agency was a special one or a conditional one re- 
quiring no notice, the principal could ordinarily not be held to 
a third person.?? 

Since the agent may incur liability to third persons, under 


19See Ahern y. Baker, supra; 
Florida Cent. R. Co. v. Ashmore 
(1901), 43 Fla. 272, 32 So. 832; 
Kelly v. Brennan (1897), 65 N. 
Seana 235 3S UeAtl elon. 

20 See George v. Sandel (1866), 
18 La. Ann. 535; Beard v. Kirk 
(1840), 11 N. H. 397; Williams 
v. Birbeck (1840), Hoffm. (N. Y.) 
359; Morgan v. Stell (1812), 5 
Binn. (Pa.) 305. 

21 Where notice of revocation 
is sent by mail, it will usually 


be operative from the time of re- 
ceipt, not on mailing: Robertson 
v. Cloud (1872), 47 Miss. 208, 
Wambaugh’s Cas. 955. See also 
Sayre v. Wilson (1888), 86 Ala. 
151, 5 So. 157; Salton v. Cycle Co. 
(1900], 1 Ch. Div. 43. 

Effective on delivery at proper 
place, though he was not there 
to receive it: Rees vy. Pellow 
(1899), 38 CC. A. 94, 97 Fed. 167. 

22See Ahern vy. Baker, supra. 
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an implied warranty of authority, it is essential that the prin- 
cipal shall notify the agent of acts or events terminating the 
authority, known to the principal, but not likely otherwise to 
be known by the agent, and as to which the agent had not taken 
the risk. 

3. Renunciation by Agent. 


§ 202. Power of agent to renounce authority.—The agent 
also has it in his power to renounce his authority at any time, 
but if he does so in violation of an agreement to act for a par- 
ticular time, or if he fails to give reasonable notice, he will be 
liable to the principal for the damages sustained.?% 


§ 203. Enforcement of contract of agency.—Courts of 
equity will not ordinarily undertake to enforce specific per- 
formance by the agent of a contract of agency, nor will they 
interfere to prevent by injunction a violation of the contract, 
except in cases involving services of such a peculiar and per- 
sonal character that damages would be inadequate compensa- 
tion.?4 


§ 204. Agency at will—Where no period is fixed for the 
continuance of the agency, and no stipulation is made respect- 
ing its termination, it is presumed to be at will, and either 
party may terminate it without liability at any time by giving 
reasonable notice.§ 


23 See Security Ins. Co. v. Hlls- 
worth (1906), 129 Wis. 349, 109 
N. W. 125, Goddard’s Cas. 263; 
Cannon Coal Co. vy. Taggart 


Goddard’s Cas. 267; Mair vy. 
Himalaya Tea Co. (1865), L. R. 
1 Eq. 411, Goddard’s Cas. 238; 
Harlow v. Oregonian Pub. Co. 


(1891), 1 Colo. App. 60, 27 Pace. 
238, Goddard’s Cas. 265 

24See Alworth v. Seymour 
(1890), 42 Minn. 526, 44 N. W. 
1030, Mechem’s Cas. 314; Cort v. 
Lassard (1889), 18 Oreg. 221, 22 
Pac. 1054, 17 Am. St. R. 726, 6 
L. R. A. 653, Mechem’s Cas. 316; 
Rogers Mfg. Co. v. Rogers (1890), 
58 Conn. 356, 20 Atl. 467, 18 
Ams Sta Re 278, 7 Ic R. Al 779) 


(1904), 45 Oreg. 520, 78 Pac. 737, 
Goddard’s Cas. 269. 

25 See Sheahan v, Steamship Co. 
(LS9S) pe Siemedeal 67s 0s CamCurAr 
593, Goddard’s Cas. 227; Rees v. 
Pellow (1899), 97 Fed. 167, 38 
C. C. A. 94; Hoover v. Windmil} 
Co. (1889), 41 Minn. 143, 42 N 
W. 866, Goddard’s Cas. 227; 
Jacobs v. Warfield (1871), 23 La. 
Ann. 395, Mechem’s Cas. 287. 
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But contracts for a definite time may in some cases be im- 
plied from circumstances fairly justifying that conclusion, even 
though no express understanding to that effect was had.?° Such 
agreements, however, are not lightly to be inferred, especially 
where their obligations would not be mutual.?? 

The same rules apply where the relation is that of master and 
servant, rather than that of agency. 


§ 205. Discharge of agent justified when.—And even though 
employed for a definite time, the agent or servant may lawfully 
be discharged, if he proves incompetent for the task assumed, 
or if he is guilty of disloyalty or of wilful disobedience to 
lawful orders, or of such disorderly, dishonest, or immoral con- 
duct as amounts to a breach of his implied undertaking to 
conduct himself with fidelity and propriety.?8 


§ 206. Renunciation by agent justified when.—The agent 
or servant may also lawfully terminate the relation, though 
entered into for a definite term, if he is required to do dishonest 
or unlawful acts, or to take unassumed risks, or to perform 


Furnace Co. v.. Glasscock (1886), 


26See Rhodes v. Forwood 
(1876), L. R. 1 App. Cas. 256, 82 Ala. 452, 2 So. 315, 60 Am. Rep. 
Mechem’s Cas. 259; Turner v. 748, Mechem’s Cas. 291; Atkin v. 
Goldsmith [1891], 1 Q. B. Div. Acton (1830), 4 Car. & P. 208, 
544, Mechem’s Cas. 266; Lewis v. Goddard’s Cas. 237; Gould vy. 
Insurance Co. (1876), 61 Mo. 534, Metal Co. (1904), 207 Ill. 172, 


Mechem’s Cas. 269; Glover v. Hen- 
derson (1894), 120 Mo. 3867, 25 


69 N. E. 896; Thompson vy. Have- 
lock (1808), 1 Camp. 527, Wam- 


S. W. 175, 41 Am. St. R. 695, baugh’s Cas. 907; Kreuger vy. Knit- 
Goddard’s Cas. 229; Stier v. In- ting Co. (1918), 209 Ill. App. 96; 
surance Co. (1893), 58 Fed. 843, Fuqua v. Massie (1894), 95 Ky. 
Goddard’s Cas. 233; Warren 387, 25 S. W. 875; Brightson v. 


Chemical Co. v. Holbrook (1890), 
118 N. Y. 586, 23 N. E. 908, 16 Am. 
St. R. 788. 

27See Stier v. Insurance Co., 
supra. 

28See Dieringer v. Meyer 
(1887), 42 Wis. 311, 24 Am. Rep. 
415, Mechem’s Cas. 289; Bass 


Claflin Co. (1904), 180 N. Y. 76, 
72 N. E. 920 (discussed but not 
decided); Wade vy. Barr Dry 
Goods Co. (1910), 155 Mo. App. 
405, 184 S. W. 1084; Ulrich v. 


Hower (1893), 156 Pa. 414, 27 
Atl. 243. 
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service other than that which he undertook to render. The 
vruel, oppressive or immoral conduct of the principal or master 
may also justify it. 


II. TERMINATION BY OPERATION oF LAw. 


§ 207. In general.—The authority may also be terminated 
:n many cases by what is termed the operation of law, that is, 
upon the happening of some event which makes the further 
continuance of the agency incompatible, impracticable or im- 
possible. The most important of these events are :— 


§ 208. Death of principal—The death of the principal 
which, of course, renders impossible any further transactions in 
his name and on his account, as well as introduces new owners,— 
his heirs or distributees—for the estate and interests formerly 
his, ordinarily operates to instantly terminate an authority, not 
coupled with an interest.28 ‘‘The interest which can protect a 
power after the death of the person by whom it was created 
must be an interest in the thing itself. The power must be 
ingrafted upon some estate or interest in the thing to which it 
relates.’”? A mere interest in commissions or profits to result 
from the execution of the power is not enough ;*° nor is it enough 
that the power was given as security merely, as explained in a 
preceding section.®! 


29See Hunt vy. Rousmanier 
(1823), 8 Wheat. (21 U. S.) 174, 
5 L. Ed. 589, Mechem’s Cas. 322, 
Goddard’s Cas. 274, Wambaugh’s 


R. A. 45; Streit v. Wilkerson 
(1914), 186 Ala. 88, 65 So. 164, 
Ann. Cas. 1917H, 378, with ex- 
tended Note. 


Cas. 974; Knapp v. Alvord (1843), 
10 Paige (N. Y.) 205, 40 Am. Dec. 
241, Mechem’s Cas, 328, Wam- 
baugh’s Cas. 979; Farmers’ Loan 
& Trust Co. v. Wilson (1893), 139 
N.-Y. 284, 34 N. E) 784, 36 Am. 
St. R. 696; Pacific Bank v. Han- 
nah (1898), 90 Fed. 72, 59 U. S. 
App. 457, 32 C. C. A. 522; Gard- 
ner y. First Nat. Bank (1890), 
10 Mont. 149, 25 Pac. 29, 10 L. 


Compare Glennan y. Trust Co. 
(1913), 1209) INS Y¥2 12, 102-Ne EH. 
537, Ann. Cas. 1915A, 441. 

80See Gardner vy. First Nat. 
Bank, supra; Weaver v. Richards 
(1906), 144 Mich. 395, 108 N. W. 
382, 6 L. R. A. (N.S.) 855. 

81See ante § 195; Hunt v. 
Rousmanier, supra; Fisher v. 
Trust Co. (1905), 188 N. Car. 90, 
50 S. EB. 592. 
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Stipulations in the instrument that death shall not revoke it, 
are, if it is otherwise revocable, usually unavailing.® 


§ 209. Death unknown.—By the weight of authority 
the rule applies even though the fact of the death may not be 
known to the agent or to the third person with whom he deals: 
though the harshness of this rule has caused it in some cases to 
be changed by statute, and some courts deny it so far as it 
would operate to defeat interests acquired in ignorance of the 
death.8 


§ 210. Contracts of employment.—Most contracts for 
personal service so clearly involve the continued existence of 
the parties to them that the death of the principal or master (or 
of the servant, as will be seen in a later section) automatically, 
and without liability in damages, terminates the employment.*4 
But, on the other hand, contracts for work which does not de- 
pend upon the direction and control or personal qualities or 
situation of the employer,—which can be performed by and for 
his representatives or successors in interest as well, are often 
held not to be terminated by his death.®® 


Death of joint principal or partner.—The 
death of a partner, or of one of two or more joint principals, will 


§ 211. 

82 See Weaver v. Richards, 
supra. 

83See Weber v. Bridgman 


CSS) ees Ne Yen 6 0.0 suezil Nari: 
985, Mechem’s Cas. 331; Davis v. 
Windsor Savings Bank (1874), 46 
Vt. 728, Goddard’s Cas. 278. 
Contra:—See Cassiday v. McKen- 
zie (1842), 4 Watts & Serg. (Pa.) 
282, 39 Am. Dec. 76; Ish v. Crane 
(1858), 8 Ohio St. 520, 13 id. 574; 
Dick v. Page (1852), 17 Mo. 234, 
57 Am. Dec. 267; Deweese v. Muff 
(1898), 57 Neb. 17, 77 N. W. 361, 


73 Am. St. R. 488, 42 L. R. A. 789, 
Goddard’s Cas. 279. 

84See Lacy v. Getman (1890), 
LTOMENG OY5 109) 123 SN 4 52 alg 
AMP St.R SO6N Gilet aeAge To Se 
Yerrington v. Greene (1863), 7 
R. I. 589, 84 Am. Dec. 578; Marvel 
v. Phillips (1894), 162 Mass. 399, 
38 N. HE. 1117, 44 Am. St. R. 370, 
26 L. R. A. 416. 

85See Dumont vy. Heighton 
(1912), 14 Ariz, 25, 123 Pac. 306. 
39 L. R. A. (N. S.) 1187; Grapel 
v. Hodges (1889), 112 N. Y. 419. 
20 N. BE. 642. 
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usually terminate an authority not coupled with an interest.%¢ 
Nhether the death of a partner will terminate a contract of 
employment has been both affirmed’? and denied,*® especially 
where the business goes on substantially unaltered.®? 


§ 212. Death of agent.—Termination of the authority must 
also ordinarily ensue from the death of the agent,*® except in 
those cases in which the agent had an authority given as secur- 
ity or coupled with an interest, which may be exercised by his 
representatives.*! 

Contracts of employment for personal service would also 
usually be terminated, without liability to damages, for the 
same reasons which cause termination upon the death of the 
principal. 

A joint authority, demanding joint execution, would likewise 
usually be ended by the death of one of the joint agents.” 


§ 213. Insanity of principal or agent.—The insanity of the 
principal must also ordinarily operate to terminate or at least 
suspend, an authority not given as security or coupled with an 
interest ;# saving, usually, the rights of third persons who, in 
ignorance of the insanity, have parted with things of value te 


86 See Schlater v. 
(1874), 75 Pa. 321. 

87See Griggs v. Swift (1889), 
S2a Ca S02) OS. Heet0G2 el 4arAm: 


Winpenny 41See Lewis v. Wells (1874), 
50 Ala. 198; Merrin v. Lewis 
(1878), 90 Ill..505; Collins v. Hop- 


kins (1859), 7 Iowa 463; Harnick- 


St. R. 176, 5 L. R. A. 405, Mech- 
em’s Cas. 537. 

38See Fereira v. Sayre (1843), 
5 Watts & S. (Pa.) 210, 40 Am. 
Dec. 496. 

39 See Hughes v. Gross (1896), 
166 Mass. 61, 48 N. EB. 1081, 55 
Ante Ste Ro 3,102) lanka A O20; 

40 See Love v. Peel (1906), 79 
Ark. 366, 95 S. W. 998; Adriance 
v. Rutherford (1885), 57 Mich. 
170, 23 N. W. 718; Tyson v. Coal 
& Iron Co. (1911), 115 Md. 564, 
81 Atl. 41. 


ell v. Orndorff (1871), 35 Md. 341. 

423See Hartford F. Ins. Co. v. 
Wilcox (1870), 57 Ill. 180; Mar- 
tine v. International L. Ins. Co. 
(1873), 53° N. Y."339; 18) Am:-Rep. 
529. 

43 See Matthiessen, etc., Co. v. 
McMahon (1876), 38 N. J. L. 536, 
Mechem’s Cas. 335; Davis v. Lane 
(1839), 10 N. H. 156, Goddard’s 
Cas. 282; Yonge v, Toynbee, 
[1910] 1 K. B. 215. 
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which they can not be restored and from which the insane 
person or his estate has profited.44 And where the principal, 
before his insanity, has accredited the agent to a particular 
person as his regular agent, such person will, it has been held, 
be protected in continuing in good faith to rely upon the agency 
until he has notice of the insanity.4® An adjudication of in- 
sanity while usually conclusive is not the only sufficient evidence 
of the fact. . 

The insanity of the agent must also ordinarily terminate or 
at least suspend an authority not coupled with an interest, sul 
ject to substantially the same qualifications as those stated above. 


§ 214. Bankruptcy of principal or agent.—The bankruptcy 
—not the mere insolvency—of the principal will also ordinarily 
terminate an authority to act in any business involved in the 
bankruptcy, and not given as security or coupled with an inter- 
est.46 The bankruptcy of a business agent would ordinarily 
have the same effect.*” 


§ 215. Marriage of principal—The marriage of a woman 
at common law would revoke a power of attorney previously 
given by her, but this result would not ensue under many of 
the modern statutes. But in any event the marriage of the 


44See Molton v. Camroux Warwick v. Hardingham (1880), 
(848) so 2etEixchee4Si, (Aide a7 MSuCheiDivers3sos 
Mutual L. Ins. Co. v. Hunt (1880), Mere appointment of a receiver 
TONEY 10406 for a railroad does not terminate 
45 See Drew v. Nunn (1879), 4 authority of its agents: Missouri 
Q. B. Div. 661, Wambaugh’s Cas. ete, R. Co. v. Hudson (1918), ss 
967. Here the agent—the wife— Okla. —, 175 Pac. 748, 9 A. L. R. 
could not be held. 223,-and Note. Contra: Chilette 
Compare Yonge v. Toynbee, v. Railroad Co. (1918), 102 Kan. 
supra. Here the agent was held. 297, 171 Pac. 14, L. R. A. 19186, 
46Seo Renshaw v. Creditors 1147. Other cases are cited in 
(1888), 40 La. Ann. 37, 3 So. 403; _ these. 
Dickinson v. Central Nat. Bank 47See Audenried v. Betteley 
(1880), 129 Mass. 279, 87 Am. (1864), 90 Mass. (8 Allen) 302; 
Rep. 351; Hall v. Bliss (1875), Hudson y. Granger (1821), 5 B 
118 Mass. 554, 19 Am. Rep. 476; & Ald. 27. 
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principal will terminate an authority, not coupled with an inter- 
est, where the execution of the authority would operate to 
defeat rights acquired by the marriage by the husband or wife 


of the principal, in the property which was the subject-matter 
of the authority.*8 


§ 216. War.—War between the country of the principal 
and that of the agent will suspend, if not abrogate, many kinds 
of authority. The sending of instructions, the making of re- 
ports, the remittance of money, etc., across the lines will usually 
in fact become impossible. ‘‘Trading with the Enemy Acts,”’ 
and similar statutes will forbid many kinds of dealing. On the 
other hand some kinds of acts previously authorized which may 
be done within the country in which the agent is, or in neutral 
countries, and which the principal would presumptively still 
desire to have done, like the protection of his property there, 
the collection of debts, the sale of property there situated, and 
the like, are generally held to be permissible.*® 


§ 217. Change in law.—A change in the law by which the 
further prosecution of the agency, or the rendition of the service 
as contemplated, becomes unlawful, will ordinarily operate to 
terminate an authority to act or a contract of service.5° 


48See Henderson v. Ford vy. *Lumpkin (1877), 28 Gratt. 
(1877), 46 Tex. 627; Wambole v. (Va.) 832; Darling v. Lewis 
Foote (1878), 2 Dak. 1, 2 N. W. (1872), 11 Heisk. (Tenn.) 125; 
239; Eneu v. Clark (1845), 2 Pa. Insurance Co. v. Clopton (1870), 
St. 234, 44 Am. Dec. 191. 7 Bush (Ky.) 179, 3 Am. Rep. 

49See Insurance Co. y. Davis 290; Hubbard v. Matthews (1873), 
CUS )eeo>, DW sy 425, sad) Eide” “S45N) Ye 43-13 Am. Rep: 562) 
453, Mechem’s Cas. 336, Wam- 50See Justice v. Lairy (1898), 
baugh’s Cas. 962; Williams v. 19 Ind. App. 272, 49 N. HE. 459, 
Paine (1898), 169 U. S. 55, 18 65 Am. St. R. 405; American Merc. 
Sup. Ct. 279, 42 L. Ed. 658; Sands Exchange v. Blunt (1906), 102 
vines, Go. (1872), 500N. M 626;> “Mey d23)266 Atl 212; 120 AmrsSt: 
L0u,Am. Reps 535; -Dineley v.. “Ro 463990 Le Re A. (N. S:)) 414; 
Miller [1917], 2 Ch. 144, 8 Br. Hooper v. Mueller (1909), 158 
Rul. Cas. 681; Stevenson v. Mich. 595, 124 N. W. 24, 133 Am. 
Aktiengesellschaft, [1917] 1 K. St. R. 399. 
B. 842, 7 Br. Rul. Cas. 600; Small 
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§ 218. Destruction, loss or sale of subject-matter—tThe de- 
struction of the subject matter of the agency, or of the princi- 
pal’s interest therein, must usually terminate the agency.® 

So, as has been seen, a special authority to sell a particular 
piece of property is usually held to be terminated by the sale 
of that property by the principal himself or by some other 
agent, where there are no estopping circumstances. 


§ 219. Termination of power over subject-matter—Sub- 
agents.——And finally as the termination of the principal’s 
power over the subject-matter must operate to terminate any 
authority derived from him, so for the like reasons, the termina- 
tion of the authority of the agent must also operate ordinarily 
to terminate the authority of any sub-agents appointed by him, 
and who are to be regarded merely as his agents. 


§ 220. Notice of termination by operation of law.—lIt is 
generally said that it is not necessary to give notice of the 
termination of authority by operation of law.5% As to certain 
of the events which are usually and naturally attended by 
publicity, like war, death, bankruptcy, judicial determination of 
insanity, change in law, and the like, there can not be much 
question; as to others there may be more room for doubt. No- 
tice should certainly be given to the agent, at least, in all cases 
in which the revocation depends upon the act of the principal, 
or upon events which are peculiarly within his knowledge, and 
not likely to be known to the agent, and as to which he cannot 
be deemed to have assumed the risk. 


51See Foster v. Bookwalter 387 Atl. 137, Goddard’s Cas. 247. 


(1897), T529N. Yo 1667 46° N. E. 53 See Hustis v. Bolles (1888), 
299; Cox v. Bowling (1893), 54 146 Mass. 413, 16 N. EB. 286, 4 Am. 
Mo. App. 289. St. R. 327 (partnership); Little 


58 See Ahern v. Baker (1885), v. Hazlett (1901), 197 Pa. 591, 
34 Minn. 341, 24 N. W. 341, Mech- 47 Atl. 855; Ahern y. Baker, 
em’s Cas. 288, Goddard’s Cas. 274, supra; Atkins v. Lewis (1897), 
Wambaugh’s Cas. 972; Kelly v. 168 Mass. 534, 47 N. B. 507. 
Brennan (1897), 55 N. J. Eq. 423, 
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§ 221. Distinctions.—It has been seen in preceding sections 
that the authority of the agent may be conferred expressly, but 
that it may also be and perhaps more frequently is left to be 
inferred from the words and conduct of the principal. While 
the authority may thus be conferred in either way, some im- 
portant consequences depend upon whether one method or the 
other was adopted. If the authority is express, we shall natu- 
rally expect to find that its extent, and the time, place and con- 
ditions of its exercise, will be fully set forth and clearly de- 
fined; and if that be the case both the agent and third persons 
will have little occasion for uncertainty or doubt as to its ex- 
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tent. If, on the other hand, the authority is to be implied, the 
questions whether any authority is properly to be implied, and, 
if so, what kind and how much, must necessarily be matters 
upon which opinions may differ and which must often remain 
undetermined until some competent authority has passed upon 
them. 

It has been seen also that authority whether express or im- 
plied may be of a general character, or it may be confined with- 
in narrow and particular limits. As it is the one or the other, 
important consequences may or may not attach. 

These distinctions, then, are to be kept in mind: As respects 
the manner of conferring it, the authority may be either ex- 
press or implied. As respects its extent, it may be either gen- 
eral or special. 


I. Express or IMPLIED AUTHORITY. 


§ 222. Express authority. Where the authority is express, 
it is, as has been stated, natural to expect that its extent and 
the conditions of its exercise will be clearly defined. To the 
degree to which this is true, the limits fixed will be conclusive 
upon all persons charged with notice of them. No other main 
authority can be deemed to be conferred than that expressly 
mentioned. Persons dealing with an agent known to be acting 
under such an express authority, are bound to take notice of 
its limitations! So where they are dealing with reference to a 
matter concerning which the law requires written authority 
or authority under seal, they are bound to take notice of that 


1See Stainback v. Read (1854), or equivalent terms, the other 


11 Gratt. (Va.) 281, 62 Am. Dec. 
648; The Floyd Acceptances 
(1868), 7 Wall. (74 U. S.) 666, 
19 L. Ed. 169, 7 Ct. Cl. 65; White- 
side v. United States (1876), 93 
Us S25 247,) 28 as Hd 8825 129Ck. 
Cl. 10; Lewis v. Commissioners 
(1873), 12 Kan. 186. 

Where an agent purports to act 
or sign “per power of attorney,” 


party is thereby charged with no- 
tice of its contents: Mt. Morris 
Bank v. Gorham (1897), 169 
Mass. 519, 48 N. E. 341; Alexan: 
der v. Mackenzie (1848), 6 Com, 
B. 766; Attwood vy. Munnings 
(1827), 7 B. & C. 278, Wambaugh’s 
Cas. 286, But compare Smith v. 
McGuire (1858), 3 H. & N. 554, 
Wambaugh’s Cas. 324. 
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fact, and will be charged with restrictions contained in the in- 
strument conferring such authority, though they may have had 
no actual knowledge of them.? 

Moreover, where the authority is conferred by a formal writ- 
ten instrument the usual presumption will prevail, namely, that 
the writing includes all of the authority then intended to be 
conferred, and it can not be enlarged by parol evidence of prior 
or contemporaneous proposals of a wider authority.® 


§ 223. Implied authority.—As has been seen in earlier sec- 
tions, authority may often be implied, that is to say, be deemed 
to be included, involved, or implicated within the express au- 
thority, or it may be inferred, that is to say, be deduced, derived 
or concluded from the words or conduct of the principal or from 
the circumstances of the case. Authority, however, which is 
so inferred cannot exceed the natural and legitimate effects of 
the facts from which it is inferred, and where it is inferred 
from the recognition or adoption of acts of a certain sort, its 
scope must be confined to the performance of similar acts under 
similar circumstances.* It must, moreover, be inferred from 
facts for which the principal is responsible, and can not arise 
from mere presumption or from the mere propriety or con- 
venience of its existence.5 

An implied or inferred authority, in this sense, is a real or 
actual authority, and not merely an apparent one. 


§ 224. ——- By whom inferences drawn.—The question of 


2See Miller v. Wehrman’ em’s Cas. 82; Bickford v. Menier 


(1908), 81 Neb. 388, 115 N. W. 
1078. 

-8 See Reese v. Medlock (1863), 
oi. Nexs 120.084. Ams Dec. 611, 
Goddard’s Cas. 341; Claflin v. 
Continental Works (1890), 85 Ga. 
27, 11 S. E. 721, Goddard’s Cas. 
Sols 

4See Graves v. Horton (1887), 
38 Minn. 66, 35 N. W. 568, Mech- 


(1887), 107 N. Y. 490, 14 N. E. 
438, Mechem’s Cas. 93. 

5 See Law vy. Stokes (1867), 32 
N. J. L. -249, 90 Am. Dee. 655; 
Edwards v. Dooley (1890), 120 
N. Y. 540, 24 N. E. 827; Martin- 
son v. Kershner (1915), 32 N. 
Dak. 46, 155 N. W. 37; Burchard 
vy. Hull (1898), 71 Minn. 430, 74 
N. W. 168, Goddard’s Cas. 286. 
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what inferences may properly be drawn in these cases is usually 
one of fact. Where the facts are not disputed and only one 
inference may properly be drawn from them, the court may 
decide it; but if the facts are disputed, or if, though not dis- 
puted, more than one inference may properly be drawn from 
them, the question is usually for the jury. 


II. GENERAL OR SPECIAL AUTHORITY. 


§ 225. General authority.—Distinction has been made, in 
earlier sections, between the general and the special agent, and 
a similar distinction is made in the character of the authority 
vonferred. The authority is general where the principal has, 
cither expressly or impliedly, held the agent out as authorized 
to act generally in relation to some subject or class of subjects, 
i. e., without specific limitations.® 


§ 226. Special authority—The authority is special where 
the principal has expressly or impliedly held the agent out as 
authorized to act only in a particular manner, or in accord- 
ance with specific instructions.” 


§ 227. Appearance given to authority by principal controls, 
—In every case, persons dealing with the agent as such, are 
bound to ascertain the extent cf his authority ; but, whether the 
agency be general or special, the principal will be bound to 
third persons by the authority as he has caused it to appear. 
He is not bound by appearances which the agent alone has given 


6See Butler v. Maples (1869), 
9 Wall. (76 U. S.) 766, 19 L. Hd. 
822, Mechem’s Cas. 340; Hatch v. 
em’s Cas. 345, Wambaugh’s Cas. 
291; Whitehead v. Tuckett 
(1812), 15 East 400, Wambaugh’s 
Casre277.; “Pacificm Biscuit 4Coy Vv: 
Dugger (1901), 40 Oreg. 362, 67 
Pac. 32, Goddard’s Cas. 342; Sor- 


v. Cassidy (1856), 17 Tex. 449, 
Goddard’s Cas. 347. 

7See Butler v. Maples, supra; 
Hatch v. Taylor, supra; Bryant 
v. Moore (1846), 26 Me. 84, 45 
Am. Dec. 96, Mechem’s Cas. 355; 
Batty v. Carswell (1806), 2 Johns. 
(N. Y.) 48, Goddard’s Cas. 348, 
Wambaugh’s Cas. 266; Young v. 


rel v. Brewster (1850), 1 Mich. 
373, Goddard’s Cas. 344; McAlpin 


Harbor Point Ass’n (1901), 99 Ill. 
App. 290, Goddard’s Cas. 350. 
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to the authority, without the principal’s express or implied con- 
sent.8 


§ 228. Distinction between authority and instructions.— 
It is essential to keep in mind that authority and the instruc- 
tions of the principal are not necessarily identical. There may, 
of course, be cases wherein the instructions constitute the au- 
thority—where they are contemporaneous and coextensive with 
its creation. But this is not necessarily or even ordinarily true. 
The principal may first authorize the agent to act, and then 
instruct him as to how he shall act. He may authorize an 
agent to buy wheat in a public market, and then daily or per- 
haps hourly advise or instruct him as to the amounts which 
he shall buy, or the prices which he shall pay. He may appoint 
an agent to make a contract, or a plenipotentiary to negotiate 
a treaty, and, while holding the representative out as having 
full authority, may be constantly in communication with him 
as to the matters to which he may agree. As to the third per- 
sons who deal with the agent in such a case, there must be 
safety in dealing, even though the agent does not obey or re- 
spect the instructions, if those persons are acting in good faith 
and in ignorance of the instructions.® 

Instructions, moreover, are often intended to be secret. To 
disclose them would not infrequently defeat their purpose. 
However proper they may be, therefore, as between the prin- 


8 See Mechanics Bank v. N. Y., 
etc., Railroad Co. (1856), 13 N. 
W599) LI Nave Sup. (Cts 570; 
Wierman v. Bay City Sugar Co. 
(1905), 142 Mich. 422, 106 N. W. 
75; Dispatch Printing Co. v. Na- 
tionai Bank (1911), 115 Minn. 
157, 132 N. W. 2; Law v. Stokes 
(1867), 32 N. J.-L. 249, 90 Am. 
Dec. 655; Walsh v. Hartford F. 
Ins. Co. (1878), 73 N. Y. 5; Kings- 
ley v. Fitts (1879), 51 Vt. 414; 
Hanover Nat. Bank v. American, 
etc., Co. (1896), 148 N. Y. 612, 43 


N. E. 72, 51 Am. St. Rep. 721; 
Wheeler v. McGuire (1888), 86 
PNB Bikey Hs Ch AO Ihe 18 ING 
808, Mechem’s Cas. 362; Figueira 
ve Lerner (1900) s>2e Ne YemADp. 
Div.) 2165..65 "Ne Ye, Supp: 293; 
Goddard’s Cas. 332. 

9See Hatch v. Taylor, supra; 
Bryant v. Moore, supra; Wheeler 
v. McGuire, supra; Griggs v. Sel- 
den (1886), 58 Vt. 561, 6 Atl. 504, 
Goddard’s Cas. 300; MHaubelt v. 
Rea (1898), 77 Mo. App. 672, God- 
dard’s Cas. 301. 
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cipal and the agent, in determining their relations, they can- 
not be expected to affect third persons who are ignorant of 
them. 


§ 229. Distinction between power and authority.—Although 
the two terms are frequently used synonymously, distinction 
must often be made between authority and power. Thus an 
agent may have it in his power to subject his principal to lia- 
bility though he was never really authorized to do so by the 
principal. The distinction already referred to between authority 
and instructions leads to the same result. 

In the ease of the servant, this distinction is very marked. 
The servant frequently has it in his power to subject his master 
to liabilities which he was never authorized to incur. 


§ 230. Extent of general authority—Where authority has 
been conferred to act generally in reference to a subject or 
class of subjects, third persons, who have no notice to the con- 
trary, have the right to presume that the agent has authority 
to act in the regular and ordinary way, and to do whatever is 
usual and proper in such cases; and their rights can not be 
affected by the fact that the principal had given the agent 
secret instructions which would limit this usual authority.4 


10 See Hatch v. Taylor, supra; 
Bryant v. Moore, supra; Brown 


5 So. 190, 2 L. R. A. 808, Mech- 
em’s Cas. 362; Hubbard vy. Ten- 


vy. Ins. Co. (1896), 165 Mass. 565, 
43 N. E. 512, 52 Am. St. R. 534; 
Armour v. Ross (1900), 110 Ga. 
403, 35 S. EH. 787; Harrington v. 
Bronson (1894), 161 Pa. 296, 29 
Atl. 380; Ludlow Wire Co v. 
Fribley (1903) 67 Kan. 710, 74 
Pac. 237, Goddard’s Cas. 303. 
11See Bryant v. Moore (1846), 
26 Me. 84, 45 Am. Dec. 96, Mech- 
em’s Cas. 355; Towle v. Leavitt 
(1851), 23 N. H. 360, 55 Am. Dec. 
195, Mechem’s Cas. 358; Wheeler 
v. McGuire (1888), 86 Ala. 398, 


brook (1889), 124 Pa. 291, 16 Atl. 
817, 10 Am. St. Rep. 585, 2 L. R.A. 
823, Mechem’s Cas. 367; Watteau 
v. Fenwick, [1893] 1 Q. B. Div. 
346, Mechem’s Cas. 369, Wam- 
baugh’s Cas. 654; Austrian vy. 
Springer (1892), 94 Mich. 343, 54 
N. W. 50, 34 Am. St. R. 350; Wil- 
son v. Commercial Union Assur. 
Co. (1897), 51 S. Car. 540, 29 S. 
H. 245, 64 Am. St. R. 700; Ruggles 
v. Am. Central Ins. Co. (1889), 
Js NY 415,020 Nee) n000has 
Am, St. R. 674. 
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§ 231. Known limitations.—What has thus been said 
about secret instructions can, of course, have no application to 
known limitations. ‘‘No principle is better settled in law, nor 
is there any founded on more obvious justice, than that if a 
person dealing with an agent knows that he is acting under a 
circumscribed and limited authority, and that his act is outside 
of and transcends the authority conferred, the principal is not 
bound; and it is immaterial whether the agent is a general or a 
special one, because a principal may limit the authority of the 
one as well as that of the other.’’ }4 


§ 232. Extent of special authority—wWhere the authority 
is special, the agent’s authority may, in general, be as limited as 
the principal sees fit to make it, and these limitations will be 
effective as to any one charged with notice of them,}* unless 
the principal has, by conduct or otherwise, held the agent out 
as having an authority greater than that actually conferred.!4 


§ 233. Incidental authority.—In either case, however, 
it is to be remembered that every delegation of authority, 
whether it be general or special, carries with it, by implication, 
unless the contrary is expressed, incidental authority to do all 
those things which are reasonably necessary and proper to 
carry into effect the main authority granted. This implied 
authority can not, as to third persons, be cut off by secret limi- 
tations.}5 


§ 234. Custom and usage.—In either case, also, the range 


12See Quinlan vy. Providence Towle v. Leavitt, supra; Wheeler 


Ins: Co; (1892), 133) N. Y. 356, 31 
IN EENSI, 28 Am. sSt-R: 6453 Hut- 
son v. Prudential Ins. Co. (1905), 
122 Ga. 847, 50 S. HE. 1000, God- 
dard’s Cas. 304. 

13 See post § 238, et seq. 

14See Cleveland v. Pearl 
(1890), 63 Vt. 127, 21 Atl. 261, 25 
Am. St. Rep. 748, Mechem’s Cas. 
556; Bryant v. Moore, supra; 


v. McGuire, supra; Dyer v. Duffy 
(1894), 39 W. Va. 148, 19 S. EH. 
540, 24 L. R. A. 339. 

15See Wheeler v. McGuire, 
supra; Austrian v. Springer 
(1892), 94 Mich. 343, 54 N. W. 
50, 34 Am. St. R. 350; Grand 
Rapids Electric Co. v. Walsh Mfg. 
Co. (1905), 142 Mich. 4, 105 N. 
W. 1, Goddard’s Cas. 295, 
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of the authority may be affected by custom or usage. These 
may range from (1) the general customs of the people, down 
through (2) the general customs of trade, (3) the general usages 
of a particular trade, (4) the special or local usages of a par- 
ticular trade, to (5) the special usages of the particular parties 
or the particular dealing. The courts will ordinarily take 
judicial notice, i. e., will not require formal proof, of the gen- 
eral customs of the people and of trade or commerce,}? but 
even the general usages of particular trades, and certainly the 
special or local usages referred to, must ordinarily be proved as 
facts,18 and the parties must be shown to have dealt with such 
usages presumptively in view.}9 


16In Cawthorn vy. Lusk (1892), 
97 Ala. 674, 11 So. 731, Goddard’s 
Cas. 310 it is said: “The law 
presumes that when a commercial 
agency is to be exercised, in the 
absence of limitation or prohibi- 
tion, it is to be conducted in the 
mode authorized and justified by 
the customs and usages or such 
trade or business.” 

In Guesnard v. Louisville, etce., 
R. Co. (ss84)in 76 Alas 4535 1b ois 
said: “Where a mercantile agen- 
cy is to be executed at a partic- 
ular place, the principal who em- 
ploys the agent is presumed to 
consent that he may execute it, 
in the absence of particular in- 
structions, according to the gen- 
eral custom and usage relating to 
that kind of trade or business, 
whatever it may be.” 

In Keith v. Herschberg Optical 
Co. (1886), 48 Ark. 138, 2 S. W. 
777, Goddara’s Cas. 326, the court 
approves the following statement: 
“The general rule is, as to all 
contracts including sales, that the 
agent is authorized to do what- 
ever is usual to carry out the ob- 


ject of his agency, and it is a 
question for the jury to determine 
what is usual.” 


ain” VAS er ns Vv. Goodspeed 
(1878), “TZ Ne OY, LOS thercourt 
said: “It is within our judicial 


observation, from many cases be- 
fore us,” that a certain sort of 
sale was usually accompanied by 
a warranty, and that agents to 
make such a sale therefore had 
authority to make it. 

See also Talmage v. Bierhause 
(1885), 103) Ind. 270.2 Ne Berl Ge 
Murray v. Brooks (1875), 41 
Iowa 45; McCormick v. Kelly 
(1881), 28 Minn. 135, 9 N. W. 675. 

18 See Cleveland, etc. R. Co. v. 
Jenkins (1898), 174 Ill. 398, 51 
NE HWSht, 66 AmeSti Ra 2968 62 
L. R. A. 922; Foye v. Leighton 
(1850), 22 N. H. 71, 53 Am. Dec. 
231. 

19 One who authorizes an agent 
to deal in a market at which, or 
with regard to a matter respect- 
ing which, it is reasonable to ex- 
pect that established usages pre 
vail, will ordinarily be presumed 
to have dealt with them in view. 
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\’sages not shown to have been specially assented to, will not 
be permitted to overthrow positive rules of law, as, for example, 
that the agent may not deal for or with himself or represent 
adverse interests, without his principal’s consent ;?® or to con- 
tradict an express contract to the contrary ;*! or, as between 
principal and the agent, or a third person having knowledge, be 
permitted to contravene specific instructions.2? On the other 
hand, where the parties were apparently dealing in view of 
established usages, the other party cannot be affected by the 
principal’s secret instructions to his agent not to observe them. 

In any case, of course, the act done must be one which the 
usage justifies and not an excessive or unusual one. 


Ill. ActruaL AND APPARENT AUTHORITY. 


§ 235. What meant by this distinction.—As has been seen,?% 
a distinction is frequently made between an actual and an 
apparent or ostensible authority. Although such a distinction 
is common, the basis for it is not altogether agreed upon. The 
California code declares that ‘‘An agency is actual when the 
agent is really employed by the principal. An agency is ostensi- 
ble when the principal intentionally, or by want of ordinary 
care, causes a third person to believe another to be his agent 
who is not really employed by him.’’?4 


unless he gives notice to the con- 
trary. See Pennsylvania R. Co. 
VaeNaivel (1.903),. 112 Lenn. 239, 
79 S. W. 124, 64 L. R. A. 443; 
Skiff v. Stoddard (1893), 63 Conn. 
198, 26 Atl. 874, 28 Atl. 104, 21 
L. R. A. 102; Samuels v. Oliver 
(1889), 130 Ill. 78, 22 N. B. 499. 

20See Robinson v. Mollett 
(AS(2)3sL. R717 Hi 8025 Gates 
Iron Works vy. Denver Engine 
Works (1901), 17 Colo. App. 15, 
67 Pac. 173, Goddard’s Cas. 313; 
Farsworth v. Hemmer (1861), 1 
Allen (83 Mass.) 494, 79 Am. Dec. 
756, Goddard’s Cas. 316. 

21 See Brown v. Foster (1873), 


113 Mass. 136, 18 Am. Rep. 463; 
Randall v. Smith (1873), 63 Me. 
105, 18 Am. Rep. 200; Rogers v. 
Woodruff (1873), 23 Ohio St. 632, 
13 Am. Rep. 276. 

22 See Hall v. Storrs (1858), 7 
Wis. 253; Hutchings v. Ladd 
(1868), 16 Mich. 498; Day v. 
Holmes (1869), 103 Mass. 306; 
Parsons v. Martin (1858), 11 
Gray (77 Mass.) 111; Barksdale 
v. Brown (1815), 1 Nott & McC. 


(S23, Cars) hebliaeoarAmy Dees -720) 
Goddard’s Cas. 317. 
23 Ante, § 25. 


24 Adopted also in North Dako 
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The Supreme Court of Minnesota®® has declared that ‘‘Implied 
authority is that which the principal intends his agent to pos- 
sess, and which is proper, usual and necessary to the exercise 
of the authority actually granted. It includes all such ‘acts and 
things as are directly connected with and essential to the busi- 
ness in hand.’ Apparent authority is that which, though not 
actually granted, the principal knowingly permits the agent to 
exercise, or which he holds him out as possessing. Agency ot 
authority by estoppel arises in those cases where the principal 
by his culpable negligence permits his agent to exercise powers 
not granted to him, even though the principal have no notice 
or knowledge of the conduct of the agent. * * * Apparent 
authority is not founded in negligence of the principal, but in 
the conscious permission of acts beyond the powers granted, 
whereas the rule of estoppel has its basis in the negligence of 
the principal in failing properly to supervise and control the 
affairs of the agent.’’ 


§ 236. -—— Another classification, believed to be the true 
one, includes under actual authority all that expressly conferred 
and all of that which, as incidental, customary or necessary, is 
implied in, or inferred in fact from, the express authority in 
the circumstances under which it was conferred—the express 


ta, South Dakota and Montana. 

25 See Dispatch Printing Co. v. 
National Bank (1910), 109 Minn. 
440, 124 N. W. 236, 115 Minn. 157, 
132°N. Wer2. 

In Johnston v. Milwaukee Inv. 
Co. (1895), 46 Neb. 480, 64 N. W. 
1100, Goddard’s Cas. 322, the rule 
respecting apparent authority is 
said to be “That where a princi- 
pal has, by his voluntary act, 
placed an agent in such a situa- 
tion that a person of ordinary 
prudence, conversant with busi- 
ness usages and the nature of the 
particular business, is justified in 
presuming that such agent has 


authority to perform on behalf of 
his principal a particular act, 
such particular act having been 
performed, the. principal is 
estopped, as against such innocent 
third person, from denying the 
agent’s authority to perform it.” 

In St. Louis Gunning Adv. Co. 
v. Wanamaker (1905), 115 Mo. 
App. 270, 295, 90 S. W. 787, the 
court approves a definition of ap- 
parent authority “that it is such 
authority as a reasonably prudent 
man, using diligence and discre- 
tion, in view of the principal’s 
conduct, would naturally suppose 
the agent to possess.” 
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and the implied authority of the preceding subdivision ;—and 
under apparent authority all that which, though it be conceded 
not to have been expressly conferred and not to be implied in 
fact under the rules governing that subject, still fairly and 
reasonably appeared, to the particular person relying upon it, 
from the acts or omissions of the principal, to have carried with 
it the assent and approval of the principal. 

To be included in the express authority is that to which, when 
the parties are orally conferring, the principal gives the ordi- 
nary external evidence of assent reasonably accepted as such, 
even though it should now seem clear that he did not then in- 
tend it as such.?6 


§ 237. Apparent agency—Apparent ownership.—A person 
may apparently be the agent of another when he is not such 
in fact. If that other person holds him out as his agent, or 
clothes him, or permits him to clothe himself, with the ordinary 
external evidence of agency he may be bound to one who rea- 
sonably relies upon the appearance.?” 

In some cases it may be difficult to determine whether one is 
held out as apparent agent or apparent owner. As to some acts, 
it might make no difference. If it were an act which either an 
apparent agent or an apparent owner might do, e. g., to sell 
the goods, it would often be immaterial; but if it were an act 
which an apparent owner might, but an apparent agent might 


26See O’Donnell v. Clinton 391; Smith v. Clews (1887), 105 


(1887), 145 Mass. 461, 14 N. E. 
747. 

27 See Pickering v. Busk (1812), 
15 Bast 38, 13 Rev. Rep. 364, God- 
dard’s Cas. 319, Wambaugh’s Cas. 
272; Nixon v. Brown (1876), 57 
N. H. 34; McNeil v. Tenth Nat. 
Bank (1871), 46 N. Y. 325, 7 Am. 
Rep. 341; Heath v. Stoddard 
(1898), 91 Me. 499, 40 Atl. 547; 
Levi v. Booth (1882), 58 Md. 305, 
42 Am. Rep. 332, Mechem’s Cas. 


N. Y. 283, 11 N. E. 6382, 59 Am. 
Rep. 502, 114 N. Y. 100, 21 N. E. 
LOO era IIS tae kt Oot.6 4 dus bt 
A. 392, Mechem’s Cas. 396; Baehr 
v. Clark (1891), 83 Iowa 313, 49 
N. W. 840, 13 L. R. A. 717; Quinn 
v. Davis (1875), 78 Pa. 15; John- 
ston v. Milwaukee Inv. Co. 
(1895), 46 Neb. 480, 64 N. W. 1100, 
Goddard’s Cas. 322; Patterson v. 
Neal (1902), 185 Ala. 477, 33 So 
39, Goddard’s Cas. 328. 
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not, lawfully do, e. g., to use the goods to pay his own debts, the 
distinction would be important. 


TV. ASCERTAINING THE EXISTENCE OF THE AUTHORITY. 


§ 238. Person dealing with agent must ascertain existence 
of his authority.—It is ordinarily incumbent upon the person 
who deals with an alleged agent to ascertain the fact, the 
nature and the extent of his authority.28 This rule results from 
two considerations: First. The burden of proving the author- 
ity rests ordinarily upon him who alleges it. The law itself 
usually makes no abstract presumption of the existence of au- 
thority. That is ordinarily a fact to be proved. He who relies 
upon it must therefore usually be prepared to prove it. Second. 
It is believed to be fair that one who calls in aid the machinery 
of the law must appear to have exercised reasonable precaution 
for his own protection. If a loss or liability must fall upon 
one or the other as the fact of the authority is or is not estab- 
lished, the one who seeks to put it upon the alleged principal 
must be prepared to show that before he acted he took proper 
precautions for himself and did not rely too credulously upon 
the pretensions of the alleged agent. 

The one who deals with an agent usually does so voluntarily. 
He is ordinarily seeking some profit or convenience for himself. 
He is usually in the best situation of any one to ascertain 
whether the assumed authority is equal to the proposed act. 


§ 239. The necessity for inquiring as to particular 
limitations is obviously greater in a case of special agency, 
wherein from its nature such limitations are more likely to be 


28See Wheeler v. McGuire 84 Tex. 627, 19 S. W. 860; Gore 
(1888), 86 Ala. 398, 5 So. 190, 2 v. Canada L. Ins. Co. (1898), 119 
L. R. A. 808, Mechem’s Cas. 362; Mich. 1386, 77 N. W. 650; Busch 
Latham v. Bank (1909), 92 Ark. v. Wilcox (1890), 82 Mich. 337, 
315, 122 S. W. 992; Cummins v. 47 N. W. 328, 21 Am. St. R. 563; 
Beaumont (1880), 68 Ala. 204, Ermentrout v. Ins. Co. (1895), 63 
Goddard’s Cas. 291; Tompkins Minn. 305, 65 N. W. 635, 56 Am. 
Machinery Co. v. Peter (1892), St. R. 481, 30 L. R. A. 346. 
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found, than in the case of general agency, which from its nature 
is more likely to exclude them. 

A natural limitation upon the duty to inquire would also be 
presented in the case of secret instructions not intended to be 
disclosed ; and even in the case of a special agency the duty to 
inquire could not reasonably be extended to whimsical, capri- 
cious or wholly unusual limitations, where there was nothing to 
suggest the possibility of their being present. 


§ 240. Must not rely on agent’s assertions alone.—In seek- 
ing for evidence of the authority, the person dealing with the 
agent may not rely upon the agent’s assertions, pretensions or 
representations alone. No one can make himself the agent of 
another merely by his own acts. The assertions or representa- 
tions of the alleged agent are not of themselves competent evi- 
dence of his authority.28 The only competent evidence is that 
which is founded in some act or representation of the person who 
is sought to be heid, namely, the act or representation of the 
alleged principal. 

While the agent’s testimony when called as a witness in court 
to testify as to the facts respecting his authority is as competent 
as that of any other witness, the testimony of other witnesses 
as to his extra judicial claims or assertions is not competent to 
prove his authority.®® 


§ 241. Must beware of adverse interests.—The person deal- 
ing with the agent must also bear in mind the rule that the 
agent’s authority is presumptively to be used for the principal’s 
business, and not for the agent’s business. Hence where, in 
their dealing, it is obvious that the agent is acting in his own 
interest, and is proposing to use his principal’s property, money 
or credit for his own benefit, that fact should put the person 
dealing with him upon inquiry as to whether the principal has 


28 See Mitrovich v. Fruit Pack- (1880), 120 N. Y. 540, 24 N. Bo 
ing Co. (1899), 123 Cal. 379, 55 827. 
Pac. 1064; Edwards v. Dooley 80 See ante § 112 et seg. 


143 


$§ 242, 243] OUTLINES OF AGENCY 


in fact consented to the act or not. The presumptions are 
against it.*! 


§ 242. Ascertaining existence of conditions.—Where the 
authority claimed is known to be one dependent upon events or 
conditions, the person who deals with the agent must ordinarily 
ascertain that the necessary events have happened, and that the 
conditions existing have been satisfied. He may not, as against 
the principal, ordinarily rely merely upon the agent’s words or 
claims as to that.3? 

Some courts in some cases have made an exception to that 
rule where the evidence as to the existence of these extrinsic 
events or conditions is peculiarly if not necessarily in the pos- 
session of the agent, and have held that, in such cases, the 
agent’s representation that the event had happened, made either 
in words or by proceeding to do the act which could only be 
rightfully done in case that event had happened, may be relied 
upon by one who deals with him in good faith and with no 
notice to the contrary.88 Other courts deny the exception even 
in such circumstances.*4 

New York has conspicuously led in establishing this exception. 


§ 243. A typical case is found in the issue of a bill of 
lading reciting the receipt of goods by the agent of a common 
carrier, which bill has later been taken as security by one who 
has advanced money or credit in reliance upon it. It is a condi- 


81 See Moores v. Citizens Nat. 
Bank (1883), 15 Fed. 141, (affi’d 
111 U. S.-156, 4 Sup. Ct. 345, 28 
L. Ed. 385) Goddard’s Cas. 296; 
New York Iron Mine v. First Na- 
tional Bank (1878), 39 Mich. 644, 


Mechem’s Cas. 423; Hogg vy. 
Snaith (1808), 1 Taunt. 347, 
Wambaugh’s Cas. 269; Bank v. 


Furniture Co. (1905), 57 W. Va. 
625, 50 S. E. 880, 70 L. R. A. 312, 
Goddard’s Cas. 306. 


88See Mussey v. Beecher 


(1849), 3 Cush. (Mass.) 511, God- 
dard’s Cas. 298, Wambaugh’s Cas. 
311; Craycraft v. Selvage (1874), 
73 Ky. (10 Bush) 696; Weise’s 
Appeal (1872), 72 Pa. 351; Lath- 
am v. Bank, supra. 

83 See Bank of Batavia v. New 
York, etc., R. Co. and other cases 
in the second note following this 
one. 

84See Grant v. Norway, and 
other cases in the second note 
following this one. 
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tion precedent to the actual authority of the agent to issue such 
a bill, that the goods in question shall in fact have been re- 
ceived by him. He is peculiarly if not necessarily in a situation 
to know the truth about that—he has ordinarily better knowl- 
edge or means of knowledge than almost any one else, including 
even the principal himself. He wrongfully issues such a bill 
when no goods have been received, and a loss must fall upon 
the person who took the bill or upon the principal. In the 
courts which make the exception, the loss will fall upon the 
principal,®> in the others, upon the holder,®* with an action over 
in either case, against the guilty agent. 


§ 244. The same sort of question is presented where 
the agent of a warehouse keeper issues a warehouse receipt 
without actually receiving the goods alleged therein to be re- 
ceived; and where the transfer agent of a corporation issues 
a new certificate of stock, as upon a transfer, when no outstand- 
ing certificate has been surrendered for cancellation, with much 
the same conflict in the authorities.37 Much the same question 
is also raised where an agent authorized to make negotiable 


85 See Bank of Batavia v. New 
York etc, ke. Co, G87). 1068 N. 
Y. 195, 12 N. E. 433, 60 Am. Rep. 
440, Mechem’s Cas. 576; Brooke 
v. New York, etc., R. Co. (1885), 
108 Pa. 529, 1 Atl. 206, 56 Am. 
Rep. 235; Sioux City R. Co. v. 
First Nat. Bank (1880), 10 Neb. 
556, 7 N. W. 311, 35 Am. Rep. 488; 
Wichita Savings Bank v. Atchi- 
son, ete., R. Co. (1878), 20 Kan. 
519. 

This view has been adopted in 
the Uniform Bills of Lading Act. 

86 See Grant v. Norway (1851), 
10 Com. B. 665, Wambaugh’s Cas. 
368; Erb v. Great West. Ry. Co. 
(1881), 5 Can. S. C. 179; Fried- 
lander v. Texas, etc., Ry. Co. 
(1889), 130 U. S. 416, 9 Sup. Ct. 
570, 32 L. Ed. 991, Mechem’s Cas. 


579; National Bank of Commerce 
v. Chicago, etc., Ry. Co. (1890), 
44 Minn. 224, 46 N. W. 342, 560, 
20 Am. St. R. 566, 9 L. R. A. 263; 
Williams v. Wilmington R, Co. 
(1885), 93 N. Car. 42, 53 Am. 
Rep. 450; Baltimore, etc., R. Co. 
v. Wilkens (1875), 44 Md. 11, 22 
Am. Rep. 26; Hunt vy. Railroad 
Co. (1877), 29 La. Ann. 446; Dean 
v. King (1871), 22 Ohio St. 118. 

87 Compare New York, etc., R. 
Co. v. Schuyler (1865), 34 N. Y. 
30, Wambaugh’s Cas. 387; Fifth 
Ave. Bank v. Forty-second St. Ry. 
ComGsosnpelaie Neevoicol uoseN 
MolomoowAm: Stash. 712 19e 
R. A. 331, with British Mut. Bank 
Co. v. Charnwood Forest Ry. Co 
(1887), 18 Q. B. Div. 714, Wam 
baugh’s Cas. 425. 
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instruments (which are of course expected to be made only in 
the principal’s business) uses the authority to make such in- 
struments ostensibly in the principal’s business but really in 
his own. There is more unanimity here in holding the prin- 
cipal liable to a holder for value.*8 


§ 245. It is sometimes said that, however sound the 
exception made by the New York cases may be in the cases to 
which it has been made applicable, it should not be applied to 
cases where the authority is subject to a fixed pecuniary or 
numerical limit, as in Mussey v. Beecher.’ While it is easier 
in such a case to compare the act with the limited authority, 
no other difference seems to be presented. 


V. ELements or AUTHORITY. 


§ 246. Extent of authority in a particular case.—Calling to 
mind what was said in an earlier chapter, in connection with 
this one, it will be seen that the authority of an agent in any 
given case, so far as it concerns the rights of the person deal- 
ing with him, may be a composite matter made up of a number 
of elements. It may consist— 

First and primarily of the authority expressly and intention- 
ally conferred by the principal. This is always the starting 
point. To this may be added— 

Second, implied authority to do all of those acts which are 
the ordinary, proper and to-be-expected incidents of the main 
act, and which are not known to be prohibited. 

Third, implied authority to do those incidental acts, if any, 
which some particular usage or custom, in contemplation of 
which the main authority was presumptively conferred, has 
made appropriate attributes of the express authority, and which 
are not known to have been prohibited. 

Fourth, implied authority to do any act justifiably regarded 

88In the case of negotiable in- 262, Wambaugh’s Cas. 303; In re 
struments wrongfully issued by Troy Shirt Co. (1905), 136 Fed. 
an agent, really for his own bene 420, 142 Fed. 1038, 73 C. GC. A. 
fit, though ostensibly for his prin- 523; Fillebrown v. Hayward 
cipal, see North River Bank vy. (1906), 190 Mass. 472, 77 N. EH. 
Aymar (1842), 3 Hill (N. Y¥.) 465. 

; 88 Ante note 32, 
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as incidental to the main act in view of the particular course of 
dealing of the parties involved or the customs of the particular 
business in which they were engaged, and not known to have 
been prohibited. 

Fifth, implied authority to do acts which some special neces- 
sity or emergency (of the sort heretofore referred to*) has 
rendered essential. 

Sixth, apparent authority to do any other acts which the prin- 
cipal, by words or conduct, by omission or commission, has led 
the person dealing with the agent reasonably to believe to have 
been authorized in the given case (though they may not be so 
ordinarily) and upon which he has reasonably relied in such a 
way that he will be prejudiced if the authority be now denied. 

Seventh, (so far as liability is concerned though not strictly 
as authority) responsibility for any acts, though not authorized, 
which the principal, with knowledge of the facts, has subse- 
quently ratified. 


§ 247. The following diagram may help in making 
this matter clear. 


40 See ante § 178. 
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The proper way to deal with the question of the extent of 
authority in any particular case is first to learn what the express 
and unquestioned authority was, and then to proceed from that 
outwardly, asking if that authority has been enlarged or ex- 
panded by any of the methods outlined in the diagram. 
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273. 


§ 248. What here considered.—Having ascertained how au- 
thority may be conferred and seen something of the rules which 
determine its nature and extent, it becomes material now to 
discover what acts may be authorized under it, and especially 
what incidental authority may be deduced from more general 
authority expressly conferred. Attention will, therefore, next 
be given to the question of the construction or interpretation 
of the authority—1. In general, and 2. As applied to par- 


ticular powers. 
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1. Of Construction in General. 


§ 249. Necessity for construction.—Every person who pro- 
poses to deal with an agent, as such, must, as has been seen, 
ascertain not only that authority exists, but also that it is ade- 
quate to authorize the proposed act. It thus becomes necessary 
to examine into it, and ascertain what is its scope and effect— 
in other words, to construe it, to determine whether it is broad 
enough to meet the present need. 


§ 250. Necessity for evidence.—It is also true that the per- 
son who has dealt with an agent, as such, and who desires to 
enforce the results against the principal, must be prepared to 
prove, if it be denied, not only that there was some authority, 
but also that there was such authority as justified the act re- 
lied upon. If it becomes necessary, therefore, to have recourse 
to the courts, the plaintiff must be prepared to prove the au- 
thority, and to show that when properly construed it justified 
the act done. 

Something as to the evidence required has already been seen 
in an earlier section. 


§ 251. By whom construed—Court—Jury.—While the 
party who deals with the agent must usually, in the first in- 
stance, put his own construction upon the authority, he must, 
when he comes into court, abide by the construction which the 
law puts upon it. 

It is the general rule that the construction of written instru- 
ments, and the determination of the legal effect of undisputed 
facts, are matters for the court rather than for the jury. If, 
therefore, the authority is created by written instrument, the 
writing must in general be produced, and the nature and extent 
of the authority thereby conferred will be determined by the 
court. So, though not in writing, if the facts are not disputed, 
and only one inference may properly be drawn from them, the 
court will determine their effect; but if the facts are in dispute, 
or if, though not disputed, more than one inference may prop- 
erly be drawn from them, it must usually be left to the jury to 
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determine, under proper instructions from the court, whether 
there was any authority, and, if so, what was its extent. 


§ 252. Entire instrument to be consulted—Other writings. 
—It is a familiar rule in construing authority in writing that 
the entire instrument is to be considered rather than detached 
or isolated portions of it only.! The authority may be found 
in several papers, if they are so physically attached or so con- 
nected by reference or so obviously relating to the same subject, 
that they must all be read together. 


§ 253. Parol evidence to vary writing.—Although the au- 
thority be in writing parol evidence may be resorted to, if neces- 
sary, to show the situation of the parties, to clear up latent 
ambiguities, or to identify the parties or the subject matter. 
But it is not admissible to contradict or alter the writing, by 
showing that the parties then intended something other or dif- 
ferent from what they declared by the writing. 

But, where parol authority is competent, this rule would not 
prevent showing that the parties had later created an enlarged 
authority, or, within the rules already considered, had revoked 
the written authority produced and substituted another in its 
place. 


§ 254. How construed.—In determining the scope and ex- 
tent of the authority, the construction adopted must be a fair 
and reasonable one and not a strained or unnatural one. The 
authority is to be construed in the light of the surrounding cir- 
cumstances and with the situation of the parties and their 
evident purposes in view. Thus, for example, though the lan- 
guage used may be general, it must be limited in its application 
by the specific purpose to be accomplished,? and must be con- 


1See Peck v. Harriott (1820), Mechem’s Cas. 376; Brantley v. 
6 Sere. & R. (Pa.) 146,9 Am. Dec. Southern L. Ins. Co. (1875), 53 
415, Wambaugh’s Cas. 283. Ala. 554, Goddard’s Cas. 440; 

2See Camden Safe Deposit Co. Renwick v. Wheeler (1880), 48 
vy. Abbott (1882), 44 N. J. L. 257, Fed. 431, Goddard’s Cas. 447. 
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fined in its operation to the principal’s own purposes and busi- 
ness.3 

So authority from several to sell or convey a joint interest 
will not ordinarily justify dealing with the separate interests 
of one of them only ;* and an authority from a single principal 
to deal with his separate affairs will not ordinarily justify 
dealing with matters in which he was jointly interested with 
others.® 


§ 255. Strict construction of formal instruments.— 
Where the authority is conferred by an express and formal 
instrument, the presumption is that the parties have put into 
it all the powers intended to be conferred. ‘‘A formal instru- 
ment delegating powers is ordinarily subjected to strict inter- 
pretation, and the authority is not extended beyond that which 
is given in terms, or which is necessary to carry into effect that 
which is expressly given. They are not subject to that liberal 
interpretation which is given to less formal instruments, as 
letters of instruction, etc., in commercial transactions, which are 
interpreted most strongly against the writer, especially when 
they are susceptible of two interpretations, and the agent has 
acted in good faith upon one of such interpretations.’’6 


8See Wood v. McCain (1845), of attorney apparently only for 


7 Ala. 800, 42 Am. Dec. 612; Platt 
v. Francis (1912), 247 Mo. 296, 
152 S. W. 332; Lewis v. Lewis 
(1902), 203° Ba. 194, 52° Atl 203; 
Stainback v. Read (1854), 11 
Gratt. (Va.) 281, 62 Am. Dec. 648. 

4See Gilbert v. How (1890), 45 
Minn. 121, 47 N. W. 643, 22 Am. 
St. R. 724, Mechem’s Cas. 380; 
Dodge v. Hopkins (1861), 14 Wis. 
630, Wambaugh’s Cas. 1044; Roy 
v. Mining Co. (1910), 113 Minn. 
143, 129 N. W. 154. 

But see contra Cousino vy. Lum- 
ber Co. (1918), 179 Cal. 1, 175 
Pac. 406. 

Where a wife joins in a power 


the purpose of authorizing a re- 
lease of her dower right in his 
land, a conveyance of his land 
only may be justified: Tuman vy. 
Pillsbury (1895), 60 Minn. 520, 63 
N. W. 104; Snell v. Weyerhauser 
(1898), 71 Minn. 57, 73 N. W. 633. 

5See Johnston vy. Wright 
(1856), 6 Cal. 873; Attwood v. 
Munnings (1827), 7 B. & C. 278, 
Wambaugh’s Cas. 286. 

6See Craighead v. Peterson 
(1878), 72 N. Y. 279, 28 Am. Rep. 
150, Mechem’s Cas. 373. Powers 
of attorney are strictly construed: 
Hotchkiss v. Middlekauf (1899), 
96 Va. 649, 32 S. EB. 86, 48 L. R. 
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2. Of the Construction of Particular Authorities. 


§ 256. What here included.—It is obviously impossible to 
consider every kind of authority which may be conferred upon 
an agent. All that will be attempted will be to refer to the 
common forms which most frequently present themselves. 


§ 257. Authority to sell land—When exists.—Authority to 
sell land must be clearly conferred, and frequently as has been 
seen,” the statutes require that it shall be conferred by written 
instrument. The authority is not lightly inferred or easily de. 
duced from general expressions, such as an authority to attend to 
‘“all business’’ or to do ‘‘all things concerning”’ the principal’s 
business, and the like.® 

The expression, an authority to ‘‘sell’’ land is used in a 
variety of senses :— 

1. Merely placing the property in the hands of a real estate 
broker for sale, or listing it with a real estate agent, in the 
ordinary way, is usually held not to amount to an authority to 
sell (7. e., to sell and convey, which would usually require au- 
thority under seal) or even to make a binding contract to sell. 
The only authority ordinarily deduced in such eases is simply 
to find a purchaser to whom the principal may sell.® 


A. 806; Campbell v. Foster Home 
Ass’n (1894), 163 Pa. St. 609, 30 
Ati O22 2ovAMe ote Rass. 26) Ia 


96 Va. 649, 32 S. EH. 36, 438 L. R. 
A. 806. 
Compare Lyon _ vy. _ Pollock 


R A. 117; Frost v. Erath Cattle 
Cor L891) Sie Nex. 505, 1 Si We 
D2 oe Ann Steet Sols Gilbert Vv. 


How (1890), 45 Minn. 121, 47 
NeeWeG4on 22 eAms Ste Riew24, 
Mechem’s Cas. 389; MHarris v. 


Johnston (1893), 54 Minn. 177, 
55 N. W. 970, 40 Am. St. R. 312. 

7 See ante § 96. 

8See Coquillard v. French 
(1862), 19 Ind. 274; Billings v. 
Morrow (1857), 7 Cal. 171, 68 Am. 
Dec. 235; Ashley v. Bird (1826), 
1 Mo. 640, 14 Am. Dec. 313; 
Hotchkiss v. Middlekauf (1899), 


(1878), 99 U. S. 668, 25 L. Ed. 
265, Mechem’s Cas. 378, Goddard’s 
Cas. 401; Marr v. Given (1843), 
23 Me. 55, 39 Am. Dec. 600, God- 
dard’s Cas. 396. 

See also Springer v. Trust Co. 
(1915), 59 Colo. 376, 149 Pac. 258, 
Ann. Cas. 1917A, 520. 

9See Carstens v. McReavy 
(1890), 1 Wash. 359, 25 Pac. 471. 
Goddard’s Cas. 398; McCulloug= 
v Hitchcock (1899), 71 Conn. 427 
42 Atl. 81, Goddard’s Gas. 397, 
Duffy v. Hobson (1870), 40 Cat 
240, 6 Am. Rep. 617; Armstrong 
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Such a broker may frequently be expected to produce a buyer 
who has made a written and binding offer to purchase, although 
the broker would have no authority to enter into a binding con- 
tract to sell. 

2. The context or the circumstances may show that the agent 
was authorized to sell, in the sense of making a binding contract 
to sell,!° even though his authority would not justify a convey- 
ance. Such an authority was not required to be in writing by 
the fourth section of the English statute of frauds, though a 
number of American statutes do require an authority by writ- 
ing in such a case. 

3. The agent may be authorized to sell and convey. Such 
an authority, where statutes have not changed the rule, usually 
requires, as has been seen,!! an instrument, e. g., a power of 
attorney, under seal. 


§ 258. -—— Special agency—Strict construction.—Agents 
authorized to sell land are frequently special agents in the 
sense that the land which they are authorized to sell is specifi- 
cally designated and the terms upon which they are to sell are 
definitely specified.12 Sometimes, on the other hand, they are 
authorized to sell any land which the principal may own, or 
any in a specified territory, and sometimes they are authorized 
to sell upon any terms which to them shall seem meet. 

v. Lowe (1888), 76 Cal. 616, 18 


N. Y. 363; Farrell v. Edwards 


Pac. 758; Stewart v. Pickering (1896), 8 S. Dak. 425, 86 N. W. 
(1887), 73 Iowa, 652, 35 N. W. 812; Smith v. Allen (1885), 86 
690; Stillman  v. Fitzgerald Mo. 178; Johnson y. Dodge 


(1887), 37 Minn. 186, 33 N. W. 564; 
Delano v. Jacoby (1892), 96 Cal. 
275, 31 Pac. 290, 31 Am. St. Rep. 
201. 

But other courts more easily 
infer a power to make a contract. 
Compare the cases in following 
note. 

10See Colvin v. Blanchard 
(1908), 101 Tex. 231, 106 S. W. 
323; Haydock v. Stow (1869), 40 


(1856), 17 Tll. 483, Wambaugh’s 
Cas. 56; Peabody v. Hoard (1867), 
46 Ill. 242. 

11 See ante § 88. 

12 These limitations as to time, 
price, terms, etc. are usually 
deemed to be of the essence, and 
must be complied with. See 
Glass v. Rowe (1890), 103 Mo. 
513. 15 S. W. 334. 
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Where the authority is known to be, or is required by law to 
be, in writing, persons dealing with the agent are presumed 
to deal with the instrument before them and therefore to have 
notice of the extent of the agent’s authority.18 


§ 259. What may be sold.—As already stated, the 
land to be sold may be specifically described, and hence the 
authority be limited to that, or it may be all of a certain kind, 
or all in a certain state or territory, or any that the principal 
may own generally.!4 

Whether it will apply to land not then owned by the princi- 
pal, but subsequently acquired by him, is in dispute.15 


§ 260. What incidental authority included.—Author- 
ity to sell land, in the sense of making a binding engagement 
to sell, carries with it, unless the contrary is disclosed, implied 
authority to enter into a binding contract in writing, and to 
include the usual and proper provisions necessary to make such 
a contract operative.!® 

An authority to seli, in the sense of sell and convey, author- 
izes the execution and delivery in the principal’s name of the 
appropriate deed of conveyance,!? and where not limited to a 
mere quit-claim, also justifies, by the weight of authority, the 


13 See ante § 115. 

14See Munger v. Baldridge 
(1889), 41 Kan. 236, 21 Pac, 159, 
13 Am. St. R. 273; Roper v. Mc 
Fadden (1874), 48 Cal. 346; Jan- 
ney v. Robbins (1906), 141 N. 
Car. 400, 53 S. E. 863; Cummings 
v. Dolan (1909), 52 Wash. 496, 
100 Pac. 989, 132 Am. St. R. 986; 
Linton v. Moorehead (1904), 209 
Pa. 646, 59 Atl. 264. 

A description which can be ren- 
dered definite by extrinsic evi- 
dence may suffice. Compare 
Vaughn v. Sheridan (1883), 50 
Mich. 155, 15 N. W. 62; Lumbard 


v. Aldrich (1835), 8 N. H. 31, 28 
Am. Dec. 381. 

15See Penfold v. Warner 
(1893), 96 Mich. 179, 55 N. W. 
680, 35 Am. St. R. 591, and Note, 
Goddard’s Cas. 403. 

16 See Johnson v. Dodge (1856), 
17 Ill. 4838, Wambaugh’s Cas. 56. 

17See Valentine vy. Piper 
(1839), 22 Pick. (89 Mass.) 85, 
383 Am. Dec. 715, Goddard’s Cas. 
405; Marr v. Given (1843), 23 
Me. 55, 39 Am. Dec. 600, God- 
dard’s Cas. 396; Farnham vy. 
Thompson (1885), 34 Minn. 330, 
26 N. W. 9, 57 Am. Rep. 59. 
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inclusion of the ordinary covenants of general warranty where 
such sales are usually made with such covenants,!® but not 
special or unusual warranties.!® 


§ 261. The authority in either case would ordinarily 
justify the agent in receiving so much of the purchase price as 
is to be paid coincidentally with the act that he is to per- 
form,?° but not usually postponed or deferred payments. These 
also might fall within his authority, however, if the control of 
the matter is still left in his hands.”4 

The authority to sell would not ordinarily authorize a sale 
upon credit®?? (though it would be otherwise where he was 
authorized to grant terms*’) ; nor a mortgage, or an exchange, 
or a dedication to public use, or a conveyance in payment of 
the principal’s debts and certainly not of the agent’s own debt.*4 

An authority to sell would ordinarily be exhausted when the 


18See Vanada v. Hopkins 21See Peck v. Harriott, supra; 


(1829), 1 J. J. Marsh. (Ky.) 285, 
19 Am. Dec. 92; Leroy v. Beard 
(1850), 8 How. (U. S.) 451, 12 
L. Ed. 1151, Mechem’s Cas. 382; 
Peters v. Farnsworth (1843), 15 
Vt. 155, 40 Am. Dec. 671, Mech- 
em’s Cas. 387; Schultz v. Griffin 
(1890), 121 N. Y. 294, 24 N. E. 
480, 18 Am. St. R. 825, Goddard’s 
Cas. 406. 

19 See National Iron Armor Co. 
v. Bruner (1868), 19 N. J. Ea. 
331. Compare Bennett v. Judson 
(1860), 21 N. Y. 238 (action for 
deceit). McKinnon vy. Vollmar 
(1889), 75 Wis. 82, 48 N. W. 800, 
TieAme Sts Radi Gala haAnei aL 
(action for rescission). 

20 See Mann’s Ex’rs v. Robinson 
(1881), 19 W. Va. 49, 42 Am. Rep. 
771, Goddard’s Cas. 408; Peck v. 
Harriott (1820), 6 Serg. & R. 
(Pa.) 146, 9 Am. Dec. 415, Wam- 
baugh’s Cas. 283. 


Mann v. Robinson, supra. 

22 Sales presumptively to be for 
cash: Alcorn v. Gieseke (1910), 
158 Cal. 396, 111 Pac. 98; Horst 
v. Lightfoot (1910), 103 Tex. 
643, 132 S. W. 761; Bowles v. Rice 
(1907), 107 Va. 51, 57 S. B. 575; 
Winders v. Hill (1906), 141 N. 
Car. 694, 54 S. HE. 440. 

23 See Peck v. Harriott, supra; 
Carson v. Smith (1860), 5 Minn. 
78, 77 Am. Dec. 539. 

24See Lumpkin vy. 
(1871), 5 Heisk. (Tenn.) 555, 
Mechem’s Cas. 390; Campbell v. 
Foster Home Ass’n (1894), 163 
Pa. 609, 30 Atl. 222, 43 Am. St. 
R. 818, 26 L. R. A. 117; Hawx- 
hurst v. Rathgeb (1898), 119 Cal. 
531, 51 Pac. 846, 68 Am. St. R. 
142; Frost v. Cattle Co. (1891), 
81 Tex. 505, 17 S. W. 52, 26 Am. 
St. R. 831. 


Wilson 
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sale was made, and the agent would therefrom have no implied 
authority afterwards to alter or rescind the contract made.?® 


§ 262. Authority to sell personal property.—Unlike the 
case of real estate, authority to sell personal property is not 
ordinarily required to be conferred by written instrument. It 
ray be created by words or conduct, and may be express or 
implied. It is the general rule in regard to chattels, not in- 
cluding negotiable instruments, that no person can transfer 
a better title than he himself has. Authority to sell is not to 
be inferred from the mere fact of possession; but where the 
true owner has clothed another not only with possession but 
with the ordinary evidence of ownership or agency, as where he 
delivers to him securities endorsed in blank, or permits the title 
to stand in his name, or does other acts from which an author- 
ity to sell may reasonably be inferred, he may be estopped from 
asserting his title as against a bona fide tt from the 
person so in possession.?6 


§ 263. —— Limited or qualified authority.—As in the case 
of the agent to ‘‘sell’’ land, not every so-called ‘‘salesman’’ will 


25 See Fullerton v. McLaughlin 
(1893), 70 Hun (N. Y. 568, 24 
N. Y. St. 280, Goddard’s Cas. 413; 
West End Land Co. v. Crawford 
(1897), 120 N. Car. 347, 27 S. BH. 
Bie 

26See Pickering v. Busk 
(1812), 15 Hast 38, Goddard’s Cas. 
319, Wambaugh’s Cas. 272; Levi 
vy. Booth (1882), 58 Md. 305, 42 
Am. Rep. 332, Mechem’s Cas. 391; 
Smith v. Clews (1887), 105 N. Y. 
2837011 Ne Hy 632; 59 Am: Rep. 
502, Mechem’s Cas. 396; McNeil 
vy. Tenth National Bank (1871), 
46 N. Y. 325, 7 Am. Rep. 341; 
Nixon v. Brown (1876), 57 N. H. 
84; Biggs v. Evans [1894], 1 Q. 
B. 88, Wambaugh’s Cas. 355; 


Peerless Machine Co. vy. Gates 
(1895), 61 Minn. 124, 63 N. W. 
260, Goddard’s Cas. 362; Covill 
v. Hill (1847), 4 Denio (N. Y.) 
323, Goddard’s Cas. 363; Heath v. 
Stoddard (1898), 91 Me. 499, 40 
Atl. 547, Goddard’s Cas. 365. 

Inference from sending goods 
to a place at which it is the usual 
business of the proprietor to sell, 
e. g., a sales stable for horses, a 
salesroom for used automobiles, 
an auctioneer’s room. See Picker- 
ing v. Busk (1812), 15 Hast 38, 
Goddard’s Cas. 319, Wambaugh’s 
Cas. 272; Biggs v. Evans [1894], 
1 Q. B. 88, Wambaugh’s Cas. 355; 
Carter v. Rowley (1922), — Cal. 
App. —, 211 Pac. 267. 
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have an unqualified authority to sell. The ordinary ‘‘commer- 
cial traveler’’ or ‘‘drummer’’ has usually no authority to make 
a binding contract, but is merely to solicit orders to be sent 
to his principal who will decide whether they shall be filled or 
not.27. Many other ‘‘agents’’ also are usually merely canvassers 
or solicitors, e. g., subscription book-agents, life insurance solici- 
tors, salesmen of stock in corporations to be formed, and the like, 
with no authority to close present contracts. The canvasser and 
the peddler represent distinct types. 

Of course, express authority in a particular case or implied 
authority reasonably deduced from a course of conduct, may 
alter the situation. 


§ 264. What may be sold.—The agent may, of course, 
sell what he was authorized to sell; usually no more,®® often 
no less.28 Authority to sell a house would not ordinarily justify 
selling half of the house; but authority to sell a team of horses 
would not so clearly forbid selling each horse separately or, in 
the effort to sell both, selling one in the expectation that he could 
then sell the other, even though that expectation should not be 
realized.8° Where the article is divisible and may be sold in 


27See Bauman v. McManus 
(1907), 75 Kan. 106, 89 Pac. 15, 
10 RAS CNG IS) MissseR yaniv. 
American Steel Wire Co. (1912), 
148° Ky. 481,146 S: OW 11099); 
Becker v. Clardy (1908), 96 Miss. 
301, 51 So. 211, Ann. Cas. 1912B, 
355. 

A mere authority to deliver 
goods is not an authority to sell 
them. Whittaker v. Forshaw 
TIES BA 1k ey, AOI 

28 See Blackmer v. Summit Coal 
Mining Co. (1900), 187 Ill. 32, 58 
N. H. 289; Jenkins v. Alpha Ce- 
ment Co. (1906), 77 C. C. A. 625, 
147 Fed. 641. 

Authority to sell a yacht does 
not justify also the sale of a 


launch merely because it was 
sometimes used as a tender to 
the yacht: Forrest v. Vanderbilt 
(1901), 46 C. C. A. 611, 107 Fed. 
734, 52 L. R. A: 473. 

Compare Wheeler v. Northwesi- 
ern Sleigh Co. (1889), 39 Fed. 
347, Mechem’s Cas. 188. 

28 See Henry v. Buckner (1889), 
13 Colo. 18, 21 Pac. 216; Hatch 
Vv. Taylor? i840), J0™ Noe 538: 
Mechem’s Cas. 345, Wambaugh’s 
Cas. 291; Ulster County Savings 
Inst. v. Fourth Nat. Bank (1889), 
54 Hun (N. Y.) 638, 8 N. Y. Supp. 
162, 28 N. Y. St. Rep. 24. 

80 What is authorized—the sale 
of a team or the sale of two 
horses? 
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installments, a sale of one installment would not usually be 
defeated by a failure to sell a subsequent one. 


§ 265. What incidental acts included.—A general au- 
thority to sell personal property carries with it by implication, 
unless the contrary appears, incidental authority to fix (within 
the limit of what is usual and reasonable) the terms and con- 
ditions of the sale,8! (not so, however, where from blanks or 
forms produced or otherwise it is reasonably obvious that the 
terms and conditions have been prescribed by the principal ;?) 


81See Daylight Burner Co. Vv. 
Odlin (1871), 51 N. H. 56, 12 Am. 
Rep. 45, Goddard’s Cas. 379; Stirn 
v. Hoffman House Co. (1894), 8 
N. Y. Mise. 246, 28 N. Y. Supp. 
724, 59 N. Y. St. Rep. 229, Gud- 
dard’s Cas. 381; Putnam v. French 
(1881), 53 Vt. 402, 38 Am. Rep. 
682; Galbraith v. Weber (1910), 
58 Wash. 132, 107 Pac. 1050, 28 
DeeektcetAce GNessSioo41 brench 
Piano Co. v. Cardwell (1901), 114 
Ga. 340, 40 S. E. 292. 

In the case of a special agent, 
the authority may be much more 
restricted, as persons dealing with 
him are put upon their guard by 
the fact that he is obviously deal- 
ing in a special case. See Sloan 
v. Brown (1910), 228 Pa. 495, 77 
INS pales TRC I Neoolee EShey ates eaKiilisye 
Hardwick vy. Kirwan (1900), 91 
Md. 285, 46 Atl. 987; McManus Vv. 
Fortescue [1907], 2 K. B. 1. 

82 See Brown vy. West (1897), 
69 Vt. 440, 38 Atl. 87, Goddard’s 
Cas. 384; Metropolitan Mfg. Co. 
v. Lau (1908), 61 N. Y. Misc. 105; 
Fulton v. Sword Medicine Co. 
(1906), 145 Ala. 331, 40 So. 3938; 
Schlitz Brewing Co. v. Grimmon 
(1205), 28 Nev. 235, 81 Pac. 43. 


Price: Where nothing is said 
by the principal as to price, au- 
thority to sell would ordinarily 
include authority in the agent to 
fix the price, within the limit of 
what is usual, or fair and reason- 
able, at any rate; if the principal 
prescribes the price and reason- 
ably discloses it, as for example, 
by printing it on the circulars, 
advertisements, tickets, and the 
like, which accompany the sale, 
or by stamping or otherwise af- 
fixing it to the goods themselves, 
etc., that price would ordinarily 
control; if the business is such 
that buyers would fairly know 
that there must be a price fixed 
by the principal, e. g., sales of 
railroad tickets, goods in most 
large stores, stocks and bonds 
sold in the public markets, etc., 
that fact would ordinarily put the 
buyer upon inquiry. 

If, on the other hand, the prin- 
cipal evidently expected the agent 
to negotiate, to endeavor to get 
as high a price as possible, and, 
although he may have named a 
minimum price to the agent, did 
not expect him to disclose it to 
the buyer (for fear of cutting off 
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to warrant the principal’s title; to give warranties of quality 
or fitness, if, and only if, such warranties are usually given 
upon the sale of such property at that time and place ;%% and 
to receive so much of the purchase price as is to be paid at the 
time of and as part of such sale,°4 (but not ordinarily that 


the chance of getting more), what 
was thus said about price would 
usually be regarded as secret in- 
structions merely, and the prin- 
cipal may be bound by a less 
price, if not so unreasonably low 
as to properly arouse suspicion. 
See Hatch v. Taylor (1840), 10 
N. H. 538, Mechem’s Cas. 345, 
Wambaugh’s Cas. 291; Galbraith 
v. Weber supra; Towle v. Leavitt 
(1851), 23 N. H. 360, 55 Am. Dec. 
195, Mechem’s Cas. 358; White- 
head v. Tuckett (1812), 15 Hast 
400, Wambaugh’s Cas. 277; Bass 
Dry Goods Co. v. Granite City 
Mfg. Co. (1903), 119 Ga. 124, 45 
S. E. 980, Goddard’s Cas. 351. 

83 Some cases have made a dis- 
tinction between the agent of a 
dealer and a non-dealer, e. g., on 
the sale of a horse, the agent of 
the non-dealer would have no im- 
plied authority to warrant qual- 
ity. See Brady v. Todd (1861), 
9 Com. B. (N. S.) 592, Goddard’s 
Cas. 373, Wambaugh’s Cas. 328; 
Cooley v. Perrine (1879), 41 N. 
J. L. 322, 32 A. Rep. 210 (affirmed 
AZENa de laeeeao) 

But the weight of authority 
makes it turn upon usage. See 
Pickert v. Marston (1887), 68 
Wis. 465, 32 N. W. 550, 60 Am. 
Rep. 876, Mechem’s Cas. 411; Wait 
v. Borne (1890), 123 N. Y. 592, 
25 N. EL 10533" Smith vo ‘Tracy 
(1867), 36 N. Y. 79, Mechem’s 


Cas. 154; Court v. Snyder (1891), 
2 Ind. App. 440, 28 N. EH. 718, 50 
Am. St. R. 247; Westurn v. Page 
(1896), 94 Wis. 251, 68 N. W. 
1003, Goddard’s Cas. 376; Conk- 
ling v. Standard Oil Co. (1908), 
138 Iowa 596, 116 N. W. 822, God- 
dard’s Cas. 377; Edwards vy. Dil- 
lon (1893); 147A ia AS baN aE 
135; 0 SierAmen Staekv. Loo seerrin = 
v. Skaggs (1878), 62 Ala. 180, 34 
Am. Rep. 4, Goddard’s Cas. 370. 

Unusual or extraordinary war- 
ranty not thus justified: Upton 
v. Suffolk County Mills (1853), 11 
Cush. (65 Mass.) 586, 59 Am. 
Dec. 163, Goddard’s Cas. 878, 
Wambaugh’s Cas. 316. 

84 Agent authorized to sell and 
deliver goods would have implied 
authority to receive so much of 
the price as was then to be paid, 
delivery and payment being usual- 
ly concurrent acts. See Butler 
v. Dorman (1878), 68 Mo. 298, 30 
Am. Rep. 795; Bailey v. Pardridge 
(1890), 35 Ill. App. 121, 134 Til. 
188, 27 N. H. 89; Petersen v. Pa- 
cific-Am. Fisheries (1919), 108 
Wash. 63, 183 Pac. 79, 8 A. L. R. 
198 and Note. 

Broker, who has not possession, 
would have no implied authority 
to receive payment for goods 
whose sale he negotiates, but a 
factor, who has possession, might 
do so. Higgins v. Moore (1866), 
34 N. Y. 417, Goddard’s Cas. 390; 
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falling due after the sale is completed unless the matter still 


remains in his hands) .%5 


§ 266. —— Authority to sell would usually be interpreted 
to mean a sale by private negotiation and not by auction or 


other similar form of forced sale.3® 


It would not ordinarily 


Justify a sale upon credit, unless that is usual ;37 or an exchange 


Lawrence Gas Co. v. Hawkeye 
Oil Co. (1917), 182 Iowa 179, 165 
N. W. 445, 8 A. L. R. 192, and 
Note. 

Travelling salesman, i. ¢, & 
“drummer” who is merely author- 
ized to solicit orders for goods to 
be sent by his principal, and who 
has not possession of the goods 
and does not deliver them, has no 
implied authority to receive pay- 
ment, either at the time he takes 
the order or later. See Korne- 
mann v. Monaghan (1871), 24 
Mich. 36; McKindly v. Dunham 
(1882), 55 Wis. 515, 13 N. W. 485, 
42 Am. Rep. 740, Mechem’s Cas. 
399; Scarritt-Comstock Furn. Co. 
v. Hudspeth (1907), 19 Okla. 429, 
91 Pac. 8438, 14 Ann. Cas. 857; 
Kane v. Barstow (1889), 42 Kan. 
465, 22 Pac. 588, 16 Am. St. R. 
490; Hahnenfeld v. Wolff (1895), 
15 N. Y. Misc. 133, 36 N. Y. Supp. 
473, 71 N. Y. St. Rep. 869, God- 
dard’s Cas. 393. 

Compare Putnam vy. French 
(1881), 53 Vt. 402, 38 Am. Rep. 
682; Trainor v. Morison (1886), 
78 Me. 160, 3 Atl. 185, 57 Am. 
Rep. 790. 

Notice of the lack of authority 
in such agents to collect is often 
given by warnings printed or 
stamped upon bills, invoices, and 


the like, and may be effective 
where an authority might other- 
wise be implied if the notice is 
actually brought home to the par- 
ty or is so obvious as not to be 
ignored, etc. See McKindly v. 
Dunham, supra; Putnam v. 
French, supra; Trainor v. Mori- 
son, supra. 

The actual and the apparent au- 
thority of the only clerk in a 
small store to receive payment 
may easily be greater than that 
of a salesman in a great store 
where cashiers are provided or 
bills are payable at the office. Au- 
thority to receive payment at the 
store would not necessarily jus- 
tify going out to collect bills. 

35 See Howard v. Rice (1875), 
54 Ga. 52, Goddard’s Cas. 392. 

86 See Towle v. Leavitt (1851), 
23 N. H. 360, 55 Am. Dec. 195, 
Mechem’s Cas. 358. 

87 See Payne v. Potter (1859), 
9 Iowa 549, Goddard’s Cas. 382; 
Kops v. Smith (1904), 137 Mich. 
28, 100 N. W. 169; Bowles vy. Rice 
(1907), LOT Vas -bly57 Si BH. 5753 
Norton vy. Nevills (1899), 174 
Mass. 2438, 54 N. EH. 537. 

In the case of factors, see Pink- 
ham y. Crocker (1885), 77 Me. 
563, 1 Atl. 827, Mechem’s Cas. 674 
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or barter;8® or include authority to mortgage or pledge the 
property,®® or to apply it to the agent’s own use,*® or to make 
any unusual or special contract.*! 

When an agent authorized merely to sell goods has made a 


88See Trudo v. Anderson 
(1862), 10 Mich. 357, 81 Am. Dec. 
795; Taylor v. Starkey (1879), 59 
N. H. 142, Goddard’s Cas. 384; 
Kearns v. Nickse (1907), 80 Conn. 
23, 66 Atl. 779, 10 L. R. A. (N. 
S.) 1118, 10 Ann. Cas. 420; Clough 
v. Whitcomb (1870), 105 Mass. 
482, Goddard’s Cas. 367. 

Compare Billings v. Mason 
(1888), 80 Me. 496, 15 Atl. 59, 
Mechem’s Cas. 406. 

89 See Kiefer v. Klinsick (1895), 
144 Ind. 46, 42 N. HB. 447; Edgerly 
v. Cover (1898), 106 Iowa 670, 77 
N. W. 328; Hawxhurst v. Rathgeb 
(1898), 119 Cal. 531, 51 Pac. 846, 
63 Am. St. R. 142. 

40 See Hook v. Crowe (1905), 
100 Me. 399, 61 Atl. 1080, God- 
dard’s Cas. 386; Stewart v. Wood- 
ward (1877), 50 Vt. 78, 28 Am. 
Rep. 488, Wambaugh’s Cas. 342; 
Wheeler & Wilson Mfg. Co. v. 
Givan (1877), 65 Mo. 89; Wilson 
v. Wilson-Rogers (1897), 181 Pa. 
80, 37 Atl. 117. 

41 That a travelling salesman 
may bind his principal by hiring 
horses, etc., to transport his sam- 
ples has been both affirmed and 
denied. See Bentley v. Doggett 
(1881), 51 Wis. 224, 8 N. W. 155, 
37 Am. Rep. 827, Wambaugh’s 
Cas. 345; Huntley v. Mathias 
(1884), 90 N. Car. 101, 47 Am. 
Rep. 516, Mechem’s Cas. 408; Ox- 
weld Co. v. Hughes (1915), 126 
Md. 4387, 95 Atl. 45, Ann. Cas. 


1917C, 837; Nicholson v. Pease 
(1889), 61 Vt. 534, 17 Atl. 720; 
Howe Machine Co. y. Ashley 
(1877), 60 Ala. 496. 

Contract of a travelling sales- 
man to give an exclusive agency 
to a particular buyer, held, to be 
within his apparent authority: 
Keith v. Herschberg Optical Co. 
(1886), 48 Ark. 138, 2 S. W. 777, 
Goddard’s Cas. 326. 

But authority to sell at a cer- 
tain price, held, not to justify a 
warranty that the principal would 
not later sell similar goods at a 
less price. Anderson v. Bruner 
(1873), 112 Mass. 14. 

Authority to sell goods does not 
justify an agreement that the prin- 
cipal would take back all goods 
which buyer had not resold by 
the end of the season: Friedman 
v. Kelly (1907), 126 Mo. App. 279, 
102 S. W. 1066; or that the prin- 
cipal will find buyers for hin: 
Beck v. Freund (1909), 117 N. 
Y. Supp. 193; or that the princi- 
pal will pay for fitting up a place 
é. g., a saloon, in which to sell 
them: Schoenhofen Brewing Co. 
v. Wengler (1894), 57 Ill. App. 
184. 

Travelling salesman no implied 
authority to make contracts to 
advertise his principal’s goods on 
bill-boards, U. S. Bedding Co. v. 
Andre (1912), 105 Ark. 111, 150 
S. W. 413, Ann. Cas. 1914D, 800, 
and Note. 
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sale his authority is usually exhausted, and he has thereby ordi- 
narily no authority to afterwards rescind the sale or agree to 
take back the goods. 

If the sale were not yet complete, or if he had a continuing 
general authority, the case would be different.*8 


§ 267. Authority to buy.—An agent may be authorized to 
buy goods for his principal either expressly or by implication. 
A case of the latter kind would be one wherein he was placed 
in a position, e. g., the manager of a hotel, as to which the 
authority to buy would be deemed a natural or usual incident.*4 
So, also, where the purchase of the thing in question could 
fairly be deemed necessary to the execution of the authority 
given him. 

But authority to buy is not to be implied merely because the 
agent had authority to do some other kind of act, as, for ex- 
ample, to sell goods, or solicit orders for goods, or to perform 
labor, or to superintend work.*5 Authority to buy a given 


42 See Bradford v. Bush (1846), 
10 Ala. 386, Goddard’s Cas. 394; 
Diversy v. Kellogg (1867), 44 IIl. 
114, 92 Am. Dec. 154; Adrian v. 
Lane (1879), 13 §S. Car. 183; 
Brigham v. Hibbard (1896), 28 
Oreg. 386, 43 Pac. 383; American 
Sales Book Co. v. Whitaker 
(1911), 100 Ark. 360, 140 S. W. 
eee oleae he. vAL UNE Se)e ol. 

48See Denman v. Bloomer 
(1849), 11 Ill. 177, Goddard’s Cas. 
395; Blaess v. Nichols & Shepard 
Co. (1902), 115 Iowa 3738, 88 N. 
W. 829. 

As to authority of agent for 
sale of agricultural implements to 
alter the contract made by him, 
see Bannon vy. Aultman (1891), 
80 Wis. 307, 49 N. W. 967, 27 Am. 
St. R. 37; Peterson v. Wood M. 
& R. Ce. (1896), 97 Iowa 148, 66 
N. W. 96, 59 Am. St. R. 399; 


Warder v. Pischer (1901), 110 
Wis. 363, 85 N. W. 968. 

Such an agent may, it is held, 
make a contract of sale condi- 
tioned that the machine shall 
work well or satisfy the customer, 
and if it does not, may take it 
back, See Oster vy. Mickley 
(1886), 35 Minn. 245, 28 N. W. 
710; Deering v. Thom (1882), 29 
Minn. 120, 12 N. W. 350. 

44See Beecher v. Venn (1877), 
35 Mich. 466, Goddard’s Cas. 352; 
Stuart v. Adams (1891), 89 Cal. 
367, 26 Pac. 970; Heald v. Hendy 
(1891), 89 Cal. 682, 27 Pac. 67; 
Goss v. Helbing (1888), 77 Cal 
190, 19 Pac. 277; Jefferds v. Al- 
vard (1890), 151 Mass. 94, 23 N. 
BH. 734; Montgomery Furn. Co. v. 
Hardaway (1893), 104 Ala. 100, 
16 So. 29. 

45 See Keyes Co. v. Union Pa 
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thing upon a particular occasion does not justify the purchase 
of even the same kind of thing upon a different occasion,*® 
much less the purchase of a different thing. 


§ 268. —— What he may buy.—The thing which the agent 
may buy would be presumptively only that which he was au- 
thorized to buy. Authority to buy land would not ordinarily 
justify the purchase of goods. A special authority to buy an 
automobile would not justify the purchase of a sewing-machine 
or a typewriter. If the authority were inferred from his posi- 
tion, the goods must be such as belong to the position or business 
in which he was placed.*” While the manager of a hotel may 
have authority to buy supplies for the hotel, he would thereby 
have no implied authority to buy supplies for the principal’s 
or his own private and separate residence.*® If the agent had 
a general authority to buy, his purchase of what would natu- 
rally fall within it, could not, as to an innocent seller, be 
affected by the fact that the principal had instructed him not 
to buy those particular goods. 

As to quantity the same considerations would apply. A 
special agent may usually not buy more nor, often, less than 
he was authorized.” 


cific Tea Co. (1908), 81 Vt. 420, 
71 Atl. 201; Doan v. Duncan 
(1856), 18 Ill. 96; Gage v. Cal- 
lahan (1908), 57 N. Y. Misc. 479; 
Wright v. Gly [1902], 1 K. B. 745. 

46 See Smith Premier Typewrit- 
er Co. v. National Light Co. 
(1911), 72 N. Y. Misc. 405, 1380 
N. Y. Supp. 1386, Goddard’s Cas. 
354; Rice v. James (1907), 193 
Mass. 458, 79 N. E. 807. 

47See Wallis Tobacco Co. v. 
Jackson (1892), 99 Ala. 460, 13 
So. 120; Carter v. Burnham 
(1876), 31 Ark. 212; In re Miley 
(1911), 187 Fed. 177. 

48 See Wallis Tobacco Co. v. 
Jackson, supra; Wales-Riggs Plan- 


tations v. Dye (1912), 105 Ark. 
446, 151 S. W. 998; Young v. Cat- 
tle Co. (1907), 79 Neb. 268, 112 
N. W. 560. 

49If an agent, for example, 
were authorized to buy 100 horses, 
not necessarily in one lot, his 
contract to buy 110, and his con- 
tract to buy 50, would obviously 
not be governed by the same con- 
siderations. The former is clearly 
excessive; the latter may be mere- 
ly a proper step in the purchase 
of the authorized number. But 
if the authority were to sell horse, 
wagon and harness, may he sell 
the harness only? 
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A general agent’s purchase of what appeared proper and 
reasonable would not be affected by unknown instructions, or by 
the fact that the agent had already purchased enough from 
some one else. 

If an agent authorized to buy were apparently buying for 
his principal, the fact that the agent later wrongfully appropri- 
ated the goods to his own use would not release the principal.5° 


§ 269. —— What incidental acts justified—An agent an- 
thorized to buy, but with no terms prescribed by the principal 
would have implied authority to agree upon such terms az 
properly and necessarily must accompany the purchase. In the 
ease of a special agent, the principal may prescribe terms which 
may not ordinarily be disregarded; a general agent might bind 
his principal by a purchase apparently within his general au- 
thority even though there were undisclosed instructions to the 
contrary. If directed to buy, but not supplied with funds, the 
agent may buy upon the principal’s credit.51 But where he is 
supplied with funds and is directed not to pledge the principal’s 
credit, and has not been held out as having a wider authority, 
and no usage has been shown, the principal will not ordinarily 
be bound if his directions are ignored.*? If authorized to buy 
with funds to be supplied by the principal, and the principal 
failed to supply the funds, the agent would have no implied 
authority to borrow the money.®’ But where the agreement is 
to furnish money at stated intervals to pay bills previously con- 


60See Bond v. Gibson (1808), 
1 Camp. 185. 

51See Brittain v. Westall 
(1904), 187 N. Car. 30, 49 S. E. 
54; Sprague v. Gillett (1845), 50 
Mass. (9 Metc.) 91, Goddard’s 
Cas. 360. 

52 See Komorowski v. Krumdick 
(1882), 56 Wis. 23, 13 N. W. 881, 
Mechem’s Cas. 413; Saugerties 
Steamboat Co. v. Miller (1902), 
TGON. YOeADDS Dive 167, °¢S Ne exe 
Supp. 451, Goddard’s Cas. 358; 


Wheeler v. McGuire (1888), 86 
Ala. 398, 5 So. 190, 2 L. R. A. 808, 
Mechem’s Cas. 362; Taft v. Baker 
(1868), 100 Mass. 68. 

As to an apparently general 
agent, see Morey v, Webb (1874), 
58 N. Y. 350, Goddard’s Cas. 361. 

53 See Swindell v. Latham 
(1907), 145 N. Car. 144, 58 S. E. 
1010, 122 Am. St. R. 430. (No 
ratification if principal receives 
the geods not knowing of the bor- 
rowing.) 
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tracted, and the agent was not expected to pledge his own credit 
for them, authority to pledge the principal’s credit for the 
goods so previously purchased may be implied.54 


§ 270. —— Even though the agent might be deemed au- 
thorized to buy on his principal’s credit, he would not ordinarily 
be justified in giving a negotiable promissory note in the prin- 
cipal’s name for the price.55> But authority to buy on the prin- 
cipal’s credit would justify making the natural and ordinary 
representations as to the principal’s solvency and credit without 
which the seller would not sell the goods.°® 


§ 271. An agent authorized to buy goods would have 
therefrom no implied authority to sell the goods so bought or 
other goods. And a special agent authorized to buy and who had 
done so, would usually thereby have exhausted his authority, 
and would not be authorized later to rescind, release from or 
alter the contract made; though one having a continuing and 
more general authority might perhaps do so.5? 


§ 272. Authority to collect or receive payment.—As in the 
other cases already considered, authority to collect or receive 
payment may be conferred expressly or by implication. As has 
been seen, authority to sell and convey land,®§ or to sell and 
deliver goods,5® will usually justify an inference of authority to 
receive so much of the price as, by the terms of the sale, is to 
be paid where and when those acts are to be performed; but 
this inference does not extend to payments to be made after- 
wards, unless the matter is still left in the agent’s charge. 


54See Larivee v. A’Hearn Compare Meyerhoff v. Daniels 
(1911), 207 Mass. 288, 93 N. E. (1896), 173 Pa. 555, 34 Atl. 298, 
708. 51 Am. St. R. 782. 

55See Temple vy. Pomroy 57See Anderson vy. Coonley 
(1855), 4 Gray (Mass.) 128, Wam- (1839), 21 Wend. (N. Y.) 279; 
baugh’s Cas. 319. Elevator Co. v. Vandeventer 

56 See Morris v. Possner (1900), (1898), 80 Ill. App. 669. 
111 Iowa 335, 82 N. W. 755. 58 See ante § 261. 


59 See ante § 265. 
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[§ 273 


It must be kept in mind that one who contends that he has 
discharged a debt by payment to an agent, has ordinarily the 
burden of establishing his authority to receive it. 


§ 273. —— Implied or apparent authority.—Authority to 
receive payment is not to be implied merely from the fact that 
the agent had previously sold the goods for which the money is 
now due, or negotiated the contract or loan upon which it is now 


payable. 


The principal may, of course, now give him actual 


authority to receive the payment, and authority to receive pay- 
ment in a given case may be inferred from the principal’s 


60 Thus as has been seen, ante 
§ 265, n. a traveling salesman, or 


“drummer,” authorized to solicit. 


orders for goods to be sent by 
his principal, and who takes such 
an order for goods which are so 
supplied, has thereby no implied 
authority to subsequently collect 
payment for them. McKindly v. 
Dunham (1882), 55 Wis. 515, 13 
N. W. 485, 42 Am. Rep. 740, Mech- 
em’s Cas. 399; Janney v. Boyd 
G1883))7 130) Minn.3319,°15 NeW. 
308; Butler v. Dorman (1878), 
68 Mo. 298, 30 Am. Rep. 1795; 
Simon vy. Johnson (1894), 105 
Ala. 344, 16 So. 884, 53 Am. St. 
Rep. 125; Kornemann vy. Monag- 
han (1871), 24 Mich. 36 and other 
cases there cited. 

As to the broker, who does not 
have possession, see Lawrence 
Gas Co. v. Hawkeye Oil Co. 
(1917), 182 Iowa 179, 165 N. W. 
445, 8 A. L. R. 192, and Note. 

As to the loan agent, see Smith 
vy. Kidd (1877), 68 N. Y. 1380, 23 
Am. Rep. 157, Goddard’s Cas. 419; 
Joy v. Vance (1895), 104 Mich. 


97, 67 N. W. 140, Goddard’s Cas. 
417; Fortune v. Stockton (1899), 
182 Ill. 454, 55 N. E. 367; Secur- 
ity Co. v. Graybeal (1892), 85 
Iowa 5438, 52 N. W. 497, 39 Am. 
SE RaSh: 

Notice of Lack of Authority 
may be given by a sufficiently 
prominent or conspicuous and un- 
equivocal statement on the bill, 
or by letter, or by an express 
provision in the contract, and the 
like: See McKindly v. Dunham, 
supra; Law vy. Stokes (1867), 32 
N. J. L. 249, 90 Am. Dec. 655; 
Putnam v. French (1881), 53 Vt. 
402, 38 Am. Rep. 682; Trainor v. 
Morison (1886), 78 Me. 160, 57 
Am. Rep. 790; Metz v. Building 
& Sav. Ass’n (1907), 117 N. Y. 
App. Div. 825, 102 N. Y. Supp. 


980; Pioneer Mortgage Co. v. 
Randall (1923), — Kan. —, 213 
Pac. 668. 


61Sending coupons or notes, 
etc., to the agent for collection is 
one of the most common and un- 
equivocal methods of conferring 


_ actual authority. 
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knowledge of and acquiescence in a course of conduct in similar 
cases. ® 

Even if no actual authority can thus be shown, an ‘‘apparent’’ 
authority may at times be established, as in the case of the 
loan agent. In the latter case from the fact that the securities, as 
for example the note or bond and mortgage, are left or put in the 
possession of the agent who negotiated the loan, (even without 
actual authority to receive payment), an apparent authority to 
receive payment is said to arise which will protect a bona fide 
payer who relies upon it.6% Not so, however, where the person 
paying did not know or was not truthfully told, that the agent 


62In a great many cases courts 
have held that an inference of 
authority to receive payment 
might properly be drawn from 
courses of dealing or conduct, al- 
though the agent did not have 
possession of the securities, as for 
example where the principal had 
repeatedly permitted, acquiesced 
in or encouraged the act of the 
agent in collecting, remitting, re- 
newing, etc., without express in- 
structions and without objection. 

See General Convention v. Tor- 
kelson (1898), 73 Minn. 401, 76 
N. W. 215; Springfield Sav. Bank 
v. Kjaer (1901), 82 Minn. 180, 84 
N. W. 752; Townsend v. Studer 
(1899), 109 Iowa 103, 80 N. W. 
210; Harrison v. Legore (1899), 
109 Iowa 618, 80 N. W. 670; 
Fowle v. Outcalt (1902), 64 Kan. 
352, 67 Pac. 889; Bissell v. Dowl- 
ing (1898), 117 Mich. 646, 76 N. 
W. 100; Harrison Nat. Bank v. 
Austin (1902), 65 Neb. 632, 91 N. 
W. 540, 101 Am. St. R. 639, 59 
L. R. A. 294, Goddard’s Cas. 423; 
Johnston v. Investment Co. 


(1895), 46 Neb. 480, 64 N. W. 
1100; Campbell v. Gowans (1909), 
35 Utah 268, 100 Pac. 397, 23 L. 


‘R. A. (N. S.) 414, 19 Ann. Cas. 


660; Bautz v. Adams (1907), 131 
Wis. 152, 111 N. W. 69, 120 Am. 
St. R. 1030. 

63See Crane vy. Gruenewald 
(TS9O) el ZO Na Yoree 4 oe NG mere 
456, 17 Am. St. R. 643, Mechem’s 
Cas. 87; Central Trust Co. v. Fol- 
som (1901), 167 N. Y. 285, 60 N. 
E. 599; Doubleday v. Kress 
(1872), 50 N. Y. 410, 10 Am. Rep. 
502; Haines v. Pohlman (1874), 
25 N. J. Eq. 179; Union Trust Co. 
v. MeKeon (1904), 76 Conn. 508, 
57 Atl. 109; Stiger v. Bent (1884), 
111 Il. 328; Jolly v. Huebler 
(1908), 182 Mo. App. 675, 112 S. 
W. 1013; Pioneer Mortgage Co. v. 
Randall (1923), — Kan. —, 213 
Pac. 668. 

In such a case, if the principal 
retains possessici1 of the secur- 
ities, the fact that the agent made 
the loan is not alone enough. Joy 
v. Vance, supra; Smith v. Kidd, 
supra; Fortune v. Stockton, supra. 
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had the possession of the securities at the time he made the 
payment.®4 

The fact that the money is made payable at the office of the 
agent is not of itself enough to show either actual or apparent 
authority in him to receive the payment.® 

Actual authority to receive payment of one of several bonds 
by depositing that one for collection would not of itself give 
authority to receive payment of the others not deposited for 
collection.®8 


§ 274. Incidental acts.——Authority to receive interest 
does not of itself justify receiving payment of the principal. 
Authority to receive payment will not justify a sale,®8 release 
or compromise of the debt,® an extension of the time,”° a change 


64See Crane v. 
supra. 

According to these cases posses- 
sion of the securities (unless 
given to the agent in order that 
he might collect, in which case 
he would have actual authority) 
will not suffice; the payer must 
have been deceived by that fact 
into believing that the agent had 
an authority which in fact he did 
not possess. Withdrawing papers 
previously held (but not so as to 
create a continuing actual author- 
ity) destroys the appearance of 
authority: Bloomer v. Dau 
(1899), 122 Mich. 522, 81 N. W. 
331. 

65 See Bartel v. Brown (1899), 
104 Wis. 493, 80 N. W. 801; Klindt 
v. Higgins (1895), 95 Iowa 529, 
64 N. W. 414; Ward v. Smith 
(1869), 74 U. S. (7 Wall.) 447, 
19 L. Ed. 207, Wambaugh’s Cas. 
339. 


Gruenewald, 


~%70 See Powell v. Henry (1892), 


96 Ala. 412, 11 So. 311; Hutch- 
ings v. Munger (1869), 41 N. Y. 
155; Karcher v. Gans (1900), 13 


66 See Ward v. Smith, supra. 

67See Doubleday v. Kress 
(1872), 50 N. Y. 410, 10 Am. Rep. 
502; Hoffmaster v. Black (1908), 
78 Ohio St. 1, 81 N. E. 4238, 125 
Am. St. R679; 21°: R.A. CN: 
S.) 52, 14 Ann. Cas. 877; Wilson 
v. Campbell (1896), 110 Mich. 580, 
68 N. W. 278, 35 L. R. A. 544; 
Burnham y. Wilson (1911), 207 
Mass. 378, 93 N. E. 704; Koen v. 
Miller (1912), 105 Ark. 152, 150 
S. W. 411. 

68 See Dingley v. McDonald 
(1899), 124 Cal. 682, 56 Pac. 790; 
Quigley v. Mexico Bank (1883), 
80 Mo. 289, 50 Am. Rep. 503; 
Moore v. Skyles (1905), 33 Mont. 
135, 82 Pac. 799;-114 Am. St._R. 
S0dpon lake An GNeS:) 136: 

69 See Melvin vy. Lamar Ins. Co. 
(1875), 80 Ill. 446, 22 Am. Rep. 
199; Danziger v. Pittsfield Shoe 
Co. (1903), 204 Ill. 145, 68 N. EB. 


S. Dak. 383, 83 N. W. 431, 79 Am. 
St. R. 893; Lawrence v. Johnson 
(1872), 64 Ll. 35L 
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in the terms,”! a receipt before maturity where this might 
prejudice the principal,?? or even a partial payment within the 
same limitation.72 Mere authority to demand or receive pay- 
ment would not justify suits at law to collect, but an agent 
charged with the duty of collecting might be justified in suing.” 
Having received the money, the agent would have no imphed 
authority to loan it, reinvest it, pay debts with it, buy goods 
with it, or, in general, do anything else than account for it to 
his principal. He may properly give, upon receiving the 
money, such a receipt or acquittance as is customary in such 


cases. 78 


534; Haton v. Knowles (1886), 61 
Mich. 625, 28 N. W. 740. No au- 
thority to release balance on re- 
ceiving part, McHany v. Schenck 
(1878), 88 Ill. 357, or to release 
one joint debtor upon receiving se- 
curity from the other. Cram v. 
Sickel (1897), 51 Neb. 828, 71 N. 
W. 724, 66 Am. St. R. 478. 

No authority to release or 
waive liens, or release securities 
without payment of the debt: 
First Nat. Bank v. Farmers’ Sav- 
ings Bank (1922), — Iowa —, 
187 N. W. 474; Porter v. Packers’ 
Nat. Bank (1914), 95 Neb. 228, 
145 N. W. 255. 

71See Tootle v. Cook (1893), 
4 Colo. App. 111, 35-Pac. 193, God- 
dard’s Cas. 431; Halladay v. Un- 
derwood (1899), 90 Ill. App. 130. 

72 See Park v. Cross (1899), 76 
Minn. 187, 78 N. W. 1107, 77 Am. 
St. R. 630. 

73 Authority to collect un- 
doubtedly often is given under 
such circumstances as to show 
that the agent is expected to take 
partial payments on account if he 
cannot get it all; but there may 
also be cases in which to take 


part only would prejudice the 
principal. Compare Lowenstein 
v. Bresler (1895), 109 Ala. 326, 
19 So. 860. 

74 See Joyce v. Duplessis (1860), 
15 La. Ann. 242, 77 Am. Dec. 185. 

Foreclosure: Mere authority to 
receive interest or principal on a 
note and mortgage would not jus- 
tify a foreclosure of the mort- 
gage if not paid. Burchard v. 
Hull (1898), 71 Minn. 430, 74 N. 
W. 163; Dexter v. Morrow (1899), 
76 Minn. 413, 79 N. W. 394; White 
v. Madigan (1899), 78 Minn. 286, 
80 N. W. 1125, though a known 
course of conduct, i. e., a known 
practice of doing so, may justify 
ihe Springfield Sav. Bank vy. 
Kjaer (1901), 82 Minn. 180, 84 
N. W. 752. 

Employing Counsel: If the 
agent were in fact authorized to 
begin suit, he would ordinarily 
have implied authority to employ 
counsel. Ryan v. Tudor (1884), 
31 Kan. 366, 2 Pac. 797. 


75 See Haynes v. Carpenter 
(1900), 86 Mo. App. 30. 
7%6See Dawson vy. Wombles 
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The fact that an agent authorized to collect money afterwards 
misappropriates it, will not affect the payer, if he has himself 
acted in good faith.”” 


§ 275. What may be received in payment.—An agent 
authorized to receive payment has no implied authority to re- 
ceive anything but money in payment. He therefore may not 
aecept goods, land, stocks, bills, drafts, bonds, or promissory 
notes, whether of the debtor, third persons, or himself.78 He 
would have no implied authority to accept a check as payment, 
unless that were usual.7”? If he received it conditionally and 
got the money upon it, the money would constitute the pay- 
ment.8° 

If he were authorized to receive a check in payment and has 
taken one payable to the order of his principal, he would ordi- 
narily have no implied authority to endorse the check and get 
the money thereon.§! If he was authorized to take a check to 


(1905), 111 Mo. App. 532, 86 S. 
W. 271. 

77See Grant v. Humerick 
(1904), 123 Iowa 571, 94 N. W. 
510. 

78See Ward v. Smith (1868), 
74 U. S. (7 Wall.) 447, 19 L. Ed. 
207, Wambaugh’s Cas. 339; Bark- 
er v. Greenwood (1837), 2 Younge 
& Col. 414, Goddard’s Cas. 426; 
Dixon v. Guay (1900), 70 N. H. 
161, 46 Atl. 456, Goddard’s Cas. 
428: Miller v. Edmonston (1846), 
8 Blackf. (Ind.) 291, Goddard’s 
Cas. 429; Cram v. Sickel (1897), 
51 Neb. 828, 71 N. W. 724, 66 Am. 
St. R. 478. 

The money received must either 
be that “which the law declares 
to be a legal tender, or which is 
by common consent considered 
and treated as money and passes 
as such at par.” 

As to Confederate money com- 


pare Fretz v. Stover (1874), 89 
U. S. (22, Wall.) 198, 22 L. Ha. 
769; with Hendry vy. Benlisa 
(1896), 37 Fla. 609, 20 So. 800, 
34 L. R. A. 283. 

79 See Hall v. Storrs (1858), 7 
Wis. 253 (agent liable for loss 
caused by taking check); Harlan 
v. Ely (1886), 68 Cal. 522, 9 Pac. 
947 (same); Pape v. Westacott 
[1894] 1 Q. B. 272 (same). 

80 See Griffin v. Erskine (1906), 
131 Iowa 444, 109 N. W. 13, 9 Ann. 
Caseig? 

81See Jackson yv. Nat. Bank 
(1893),..92 Tenn, 154; 20) S. W: 
S020 Si. R.A. 6635036 Am. (St: 
R. 81, Mechem’s Cas. 415; Mc- 
Fadden v. Follrath (1911), 114 
Minn. 85, 130: N. W. 542, 37 LL. 
R. A. (N. S.) 201; Jackson Paper 
Co. v. Commer. Nat. Bank (1902), 
199) T7151, 65 No Bf 136, 93 Am: 
Ste Ree sis, 9 mloe RR. PANE 6575 
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his own order as a means of getting the money, he might of 
course endorse it in his own name for that purpose, and if he 
received the money it would be a good payment.®? 


§ 276. Authority to make negotiable paper.—Authority to 
make or endorse negotiable paper is not to be lightly inferred. 
It may, of course, be expressly conferred, but it will rarely be 
implied from even very general words used in conferring author- 
ity to do some other act.88 If sought to be upheld as an incident 
to an express authority, it will, as a rule, be implied only when 
its exercise is practically indispensable to the execution of that 
authority .®4 

And even when specially and expressly conferred, as in the 
case of a special agent, the authority is ordinarily subject to a 
very strict construction, and the agent can bind his principal 
only where he acts within the very limits of his authority.® 


Graham vy. U. S. Savings Inst. 
(1870), 46 Mo. 186, Goddard’s Cas. 
430; Pickle v. Muse (1889), 88 
Tenn. 380, 12 S. W. 919, 17 Am. 
St. R. 900, 7 L. R. A. 93; Crahe v. 
Savings Bank (1920), 295 Ill. 375, 
129 NAD 20s8 toi AS eRe oa: 
Arcade Realty Co. v. Bank 
(1919), 180 Cal. 318, 181 Pac. 66, 
12 A. L. R. 102; Coleman v. Bank 
(1919), 109 Wash. 80, 186 Pac. 
275, 12 A. L. R. 108 and Note. 
But where an: agent operating 
in another State, and expected to 
deal for cash, received a check 
on a local bank to the order of 
his principal and endorsed it and 
received the money, it was held 
that the circumstances justified 
the conclusion that he was author- 
ized to do so. Chamberlin Weath- 
erstrip Co. v. Bank (1920), 107 
Kan. 79, 190 Pac. 742, 12 A. L. 
R. 97. Compare Galbraith v. 
Weber (1910), 58 Wash. 132, 107 
Pac. 1050, 28 L, R. A. (N. S.) 341. 


82See Cohen vy. O’Connor 
(1873)505, Daly GN. Ya). 285 SAT 
bany L. J. 189; Harbach vy. Colvin 
(1887), 73 Iowa 688, 35 N. W. 663; 
Bridges v. Garrett (1870) L. R. 5 
Com. Pl. 451. 

83 See Rossiter v. Rossiter 
(1832), 8 Wend. (N. Y.) 494, 24 
Am. Dec. 62; Brantley v. South- 
ern Ins. Co. (1875), 58 Ala. 554, 
Goddard’s Cas. 440. 

84 See Gardner v. Baillie (1796), 
6 T. R. 591, Wambaugh’s Cas. 
260; Howard v. Baillie (1796), 2 
H. Bl. 618, Wambaugh’s Cas. 261; 
Bickford vy. Menier (1887), 107 
N. Y. 490, 14 N. BE. 488, Mechem’s 
Cas. 93; Jackson v. Nat’l Bank 
(1893), 92 Tenn. 154, 20 S. W. 
802, 36 Am. St. R. 81, 18 L. R. 
A. 663, Mechem’s Cas. 415; Ex- 
change Bank v. Thrower (1903), 
118 Ga. 433, 45 S. FB. 316, Goa- 
dard’s Cas. 433. 

85See Helena Nat. Bank vy. 
Rocky Mt. Tel. Co. (1898), 20 
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Variations in such matters as time, amount, rate of interest, 
place of payment, and the like, will, ordinarily, defeat recovery 
by any holder charged with notice of them.8& But a special 
agent having discretion as to these matters might bind his prin- 
cipal although he exercised his discretion otherwise than pre- 
cisely as he had been directed; and a general agent authorized 
to make or endorse notes might bind his principal even though 
he violated his private instructions in so doing. 


§ 277. —— Authority to make or endorse negotiable in- 
struments is, presumptively, to be exercised only in the prin- 
cipal’s business and for his benefit; and if the agent diverted 
this authority to his own personal use and benefit,8’ or to the 
use and benefit of outsiders,8§ a taker of the paper who knew 
of and participated in this abuse could not recover. 


Under a rule already referred to,®® where the right to exer- 
cise the authority depends upon conditions peculiarly if not 
necessarily within the knowledge of the agent, one who takes 
in good faith in reliance upon the agent’s representation as to 
these conditions may be protected even though that representa- 
tion were untrue in fact.®° 


Mont. 379, 51 Pac. 829, 63 Am. 
St. R. 628. 

86 See Batty v. Carswell (1806), 
2 Johns. (N. Y.) 48, Wambaugh’s 


88 See Brantley v. Southern L. 
Ins. Co. (1875), 53 Ala. 554, God- 
dard’s Cas. 440; Boord v. Strauss 
CLE paso ela oS lar clm SOnmls:: 


Cas. 266; King v. Sparks (1886), 
77 Ga. 285, 1 S. E. 266, 4 Am. St. 
R. 85; Tate v. Evans (1841), 7 
Mo. 419. 

87 See Camden Safe Dep. Co. v. 
Abhott (1882), 44 N. J. L. 257, 
Mechem’s Cas. 376; Englehart v. 
Peoria Plow Co. (1897), 21 Neb. 
41, 31 N. W. 391; Mechanics’ Bank 
v. Schaumburg (1866), 388 Mo. 
228; Stainback v. Read (1854), 11 
Gratt. (Va.) 281, 62 Am. Dec. 648. 
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Myers v. Walker (1898), 104 Ga. 
316, 30 S. EH. 842; Merchants’ Nat. 
Bank vy. Detroit (1888), 68 Mich. 
620, 36 N. W. 696. 

89 See ante § 242, et seq. 

90See North River Bank v. 
Aymar (1842), 3 Hill (N. Y.) 262, 
Wambaugh’s Cas. 303; Huie v. 
Allen (1895), 87 Hun (N. Y.) 516, 
SANG Ve Dion dpm OO nN ee emote 
Rep. 641, (aff’d 156 N. Y. 658, 50 
N. E. 1118). 
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§ 278. What acts justified—Here, as elsewhere, the 
act done must be the act authorized if it is to bind the principal. 
Authority to execute a note gives no authority to renew it®! or 
to pay it when due.% Authority to execute a note does not 
justify drawing checks, and vice versa. Authority to draw a 
check upon a sum deposited does not justify drawing checks 
upon the principal’s credit or issuing bills of exchange.%? 
Authority to draw checks does not justify borrowing money.*4 


§ 279. Authority to manage business.—Authority to man- 
age the principal’s business is one which obviously must vary 
widely with the nature and extent of the business or enterprise 
to be managed. The power may be simply of the administrative 
sort, that is, to direct in pursuance of policies fixed by the prin- 
cipal, or it may be so wide as to itself include the fixing of 
policy as well as the executing of it. Presumptively in either 
case it will include authority to do all of the things which are 
necessary and proper to be done in carrying on the business in 
the usual and accustomed way and which the principal would 
usually do if he were managing the affair in person. Neverthe- 
less the power of the principal is greater than the authority ot 
a manager. The principal may change, expand or terminate 
the business, while the manager would ordinarily be expected 
to conduct it but not to alter or terminate it. A manager given 
complete charge of a business requiring the usual and ordinary 
servants or agents, may ordinarily employ them ;%> he may buy 


91See Ward v. Bank (1828), 7 
T. B. Mon. (Ky.) 98. 

92 See Luning v. Wise (1883), 
64 Cal. 410; 1 Pac. 495, 874. 

93 See Breed v. First Nat. Bank 
(1878), 4 Colo. 481; Bank of Deer 
Lodge v. Hope Mining Co. (1878), 
3 Mont. 146, 35 Am. Rep. 458, 
Goddard’s Cas. 435. 

94See Mordhurst  v. 
(1867), 24 Iowa 99. 

95 See Jenkins S. S. Co. v. Pres- 
ton (1911), 108 C. C. A. 473, 196 


Boies 


Fed. 609; King v. Seaboard Air 
Line R. Co. (1906), 140 N. Car. 
433, 53 S. HE. 237; Blowers v. 
Southern Ry. Co. (1906), 74 S. 
Car. 221, 54 S. E. 368; Merritt v. 
Huber (1908), 187 Iowa 135, 114 
N. W. 627; Grand Pacific Hote) 
Vo) Pinkerton’ (i905) a 2hy ehiteoue 
75 N. E. 427; Davis v. Matthews 
(1896), 8 S. Dak. 300, 66 N. W 
456. 

But he has no implied author. 
ity to employ for unusual purposes 
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customary and necessary supplies ;®® he may decide incidental 
questions necessary to be decided in order to carry on;®” if the 
purpose of the business is to produce and sell the product, he 
may sell the product in the usual way,®8 and decide upon the 
ordinary questions therein involved. 


§ 280. 


But-on the other hand, authority to manage a 


business, to which such an authority is not shown to be a usual 
incident, -does not imply authority to make negotiable paper ;® 
or to sell the business;! or to borrow money unless absolutely 


or on unusual or extraordinary 
terms. See Stephens v. Lumber 
Co:—(1912), 260.-N. Car: 107, 75 
See OSoue 4 liane AS” UNS Os) 
1141; Thiel Detective Service Co. 
v. McClure (1906), 74 C. C. A. 
122, 142 Ped. 952, 4 L. R. A. (N. 
S.) 843; Schlapbach v. Richmond 
Rano: HSS 0m oS Carmsoliy Lo 
Sab). 241: 

96 See Beecher v. Venn (1877), 
35 Mich. 466, Goddard’s Cas. 352; 
Louisville Coffin Co. v. Stokes 
(1884), 78 Ala. 372; Wallis To- 
bacco Co. v. Jackson (1892), 99 
Ala. 460,.18 So. 120; Pacific Bis- 
cuit Co. v. Dugger *(1901), 40 
Oreg. 302, 67 Pac. 32; Witcher v. 
Gibson (1900), 15 Colo. App. 163, 
61 Pac. 192. 

97See Michaud y., MacGregor 
(1895), ‘61 Minn.- 198, 68 N. W. 
479; Tice v. Russell (1890), 43 
Minn. 66, 44 N. W. 886; Indianap- 
olis Rolling Mill v. St. Louis, etc., 
Ryne Co, 1C1886)s1209U S206, 7 
Sup. Ct. 542, 30 L. Ed. 639; Hen- 
derson Bridge Co. v. McGrath 
(1889), 134 U. S. 260, 10 Sup. Ct. 
730, 33 L. Ed. 934. 

98 See Silver Mining Co. v. 
Smelting Co. (1891), 16 Colo. 118, 
26 Pac. 326. 


99 See New York Iron Mine v. 
First Nat. Bank (1878), 39 Mich. 
644, Mechem’s Cas. 423; Perkins 
v. Boothby (1880), 71 Me. 91; 
Jackson Paper Co. v. Commercial 
Nat. Bank (1902), 199 Ill. 151, 
Go) Nw HY 136,93 Ami St. Re 113, 
59 L. R. A. 657; Helena Nat. Bank 
v. Rocky Mt. Tel. Co. (1898), 20 
Mont. 379, 51° Pac. 829; 63 Am. 
St. R. 628. 

Compare Glidden Varnish Co. 
v. Interstate Bank (1895), 16 C. 
C. A. 534, 69 Fed. 912. 

No authority to make accomo- 
dation notes: Gulick v. Grover 
(1868), 33 N. J. L. 463, 97 Am. 
Dec. 728, 

1See Vescelius v. Martin 
(1888), 11 Colo. 391, 18 Pac. 338, 
Mechem’s Cas. 422; Dearing v. 
Lightfoot (1849), 16 Ala. 28. 

None to transfer the business 
and property or the bulk of it to 
pay debts, Claflin v. Continental 
Works (1890), 85 Ga. 27, 11 S. 
EH. 721, or to make general as- 
signment for benefit of creditors. 
Gouldy v. Metcalf (1889), 75 Tex. 
455, 12 S. W. 830, 16 Am. St. R. 
912. None to embark on a dif- 
ferent business. Campbell  v. 
Hastings (1874), 29 Ark. 512. 
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necessary ;? or to pledge or mortgage the principal’s property 38 
or to make any contract not within the usual scope of the busi- 


ness.4 
2See Hawtayne vy. Bourne 
(1841), 7 M. & W. 595, Wam- 


baugh’s Cas. 301; Exchange Bank 
v. Thrower (1903), 118 Ga. 433, 
45 S. HB. 316, Goddard’s Cas. 433; 
Bickford v. Menier (1887), 107 N. 
Y. 490, 14 N. E. 438, Mechem’s 
Cas. 93; Consolidated Nat. Bank 
v. Steamship Co. (1892), 95 Cal. 
1, 30 Pac. 96, 29 Am. St. R. 85. 

8 See Despatch Line v. Bellamy 
Mfg. Co. (1841), 12 N. H. 205, 37 
Am. Dec. 203; Edgerly v. Cover 
(1898), 106 Iowa 670, 77 N. W. 
328; Golinsky v. Allison (1896), 
114 Cal, 458; 46. Pac. .2955 Hirst 
Nat. Bank v. Kirkby (1901), 438 
Fla. 376, 32 So. 881. 

4See Brockway v. Mullin 
(1884), 46 N. J. L. 448, 50 Am. 
Rep. 442, Mechem’s Cas. 419 (man- 
ager of hotel no authority to 
agree that livery supplied to 
guests might be charged to the 
hotel and that hotel would be 
responsible: for safe return of 
horses and vehicles so supplied). 

Furnishing Medical Aid, etc.— 
Whether the implied authority of 
the general manager of a rail- 
road, factory or mine extends to 
procuring medical aid or nursing 
for passengers or employees in- 
jJured in the operation of the en- 
terprise, has been much disputed. 
It has often been conceded to the 
general manager of a railroad, 
though denied as to the manager 
of a mine or factory. It does not 
usually, in the case of railroaas 


belong to lesser managers like 
station agents, yard masters, con- 
ductors, and the like, unless, in 
some States, there is a sudden 
emergency and he is the highest 
representative upon the ground. 
See Professor H. B. Hutchins, in 
2 Michigan Law Review 1; Mar- 
quette, etc., R. Co. v. Taft (1873), 
28 Mich. 289 (court equally di- 
vided as to authority of general 
superintendent); Cincinnati, etc., 
R. Co. v. Davis (1890), 126 Ind. 
99525. Naiet87Sia9 tas aa PAL 503 
(general superintendent has au- 
thority); .Union sePacsehy:. Co. a: 
Winterbotham (1893), 52 Kan. 
433, 34 Pac. 1052 (division super- 
intendent has authority); Terre 
Haute, etc., R. Co. v. McMurray 
(1884), 98 Ind. 358, 49 Am. Rep. 
752 (conductor has authority in 
emergency); Peninsular R. Co. v. 
Gary (1886), 22 Fla. 356, 1 Am. 
St. R. 194 (contra). Holmes v. Mc- 
Allister (1906), 123 Mich. 493, 82 
N. W. 220, 48 L. R. A. 396 (man- 
ager of laundry has not); Ward 
v. Samuels (1915), 37 R. I. 438, 93 
Atl. 649, Ann. Cas. 1918A, 783, and 
Note (superintendent of mercan- 
tile company has not); Speiman 
v. Gold Coin Mining Co. (1901), 
26 Mont. 76, 66 Pac. 597, 91 Am. 
St. R. 402, 55 L. R. A, 640 (man- 
ager of mine has not); Mt. Wil- 
son Mining Co. v. Burbridge 
(1898), 11 Colo. App. 487, 53 Pac. 
826 (contra). See also Cairo, etc., 
Ry. Co. v. Mahoney (1876), 82 IIL 
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§ 281. Authority to make declarations, representations or 
admissions—Authority to make statements, representations, 
or admissions, like the other authorities already considered, 
may arise expressly or by implication. The agent sent out to 
make a contract or a sale has thereby usually express authority 
to use the words and make the utterances which are required in 
executing that authority. An advertising agent may have ex- 
press authority to make the statements and representations 
which are involved in the act of advertising. An agent, au- 
thorized to invite offers or proposals, may have express author- 
ity to state the basis upon which they are invited; and the 
like. In a great variety of cases, the use of words will be the 
very act authorized. 


A similar situation may be presented where the principal 
expressly refers one person to another for information; the 
person referred to would thereby have implied, if not express, 
authority to give information upon the subject referred to 
him.5 

But the authority need not be express. It may be implied 
from the authority to do an act, to the doing of which the 
representations or declarations are naturally and ordinarily 
incident. If a principal, carrying on an extensive business, 


73, 25 Am. Rep. 299; Arkansas, customer: American Ry. Express 


etc., Ry. Co. v. Loughridge (1898), 
65 Ark. 300, 45 S. W. 907. 
Gratuitous Acts—Where a busi- 
ness is being carried on for. profit, 
it is not usually within the im- 
plied or the apparent authority of 
an agent engaged in it, to under- 
take to do the acts involved gratu- 
itously or merely for the accommo- 
dation of third persons. Thus an 
agent in charge of an express of- 
fice has no implied or apparent 
authority to bind the company by 
taking in goods, not for carriage 
now or later, but to be stored or 
kept for the accommodation of a 


Co. v. Wright (1922), 128 Miss. 
593, 91 So. 342, 23 A. L. R. 127, 
and note (customer’s wraps). 

Deposits of money—Implied au- 
thority of manager to receive 
sums of money on deposit. Pel- 
tola v. Publishing Society (1920), 
1138 Wash. 288, 193 Pac. 691, 20 
A. L. R. 374. 

5 See Chadsey v. Green (1856), 
24 Conn. 562; Over v. Schiffling 
(S85), 025 Indy 191, 226) Neo HB: 
91; Chapman v. Twitchell (1853), 
37 Me. 59, 58 Am. Dec. 1773; 
Thayer v. Davis (1889), 75 Wis. 
205, 49 N. W. 902. 
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establishes an ‘‘information office,’? and expressly or by im- 
plication refers interested persons to it, the agent placed in 
charge would have implied, if not express, authority to answer 
the inquiries and give the information naturally and reasonably 
to be expected at such a place. 


If an enterprise is put in charge of a manager, a general 
superintendent, an overseer, or a foreman, authority to make 
the decisions, answer the inquiries, and give the directions, 
which are naturally and ordinarily incident to such a position, 
may be implied. The cashier of a bank, for illustration, has 
frequently been held, by reason of his position, to have implied 
authority to answer the inquiries and give the information, 
about the matters under his charge, which may naturally and 
reasonably be expected to demand attention.? It is unneces- 
sary to multiply such instances, as the situation is familiar, and 
the general inferences are not difficult to draw. 


§ 281a. —— The limitations which rest upon such an au- 
thority are also usually obvious. The case must be one fairly 
and reasonably incident to the authority conferred, and the 
statements made and the information given must be germane 
to the subject-matter placed in the agent’s charge. If I wish to 
ascertain whether my trunk has arrived at, or left, a particular 
railway station, I may properly ask the baggage-master at that 
station, but not the baggage-master at another and different 
station.® I might not, ordinarily, properly expect to get such 
information from the ticket agent or the freight agent, unless 


6See Adams Express Co. VY. (1884), 114 U. S. 224, 5 S. Ct. 
Harris (1889), 120 Ind. 73, 21 N. 845, 29 L. Ed. 101; Simmons 
BE. 340, 16 Am. St. R. 315, 7 L. R. Hardware Co. v. Greenwood Bank 
A. 214; McGenness v. Adriatic (1893), 41 S. Car. 177, 19 S. BE. 
Mills (1874), 116 Mass. 177; Mc- 502, 44 Am. St. R. 700. 
Cammon v. Detroit, etc., R. Co. 8See Morse v. Railroad Co. 
(1887), 66 Mich. 442, 383 N. W. (1856), 72 Mass. (6 Gray) 450; 
728; Jacksonville, ete, R. Co. v. Gott v. Dinsmore (1872), 111 
Land Co. (1891), 27 Fla. 1, 9 So. Mass. 45; Baltimore, etc., R. Co. 
661, 17 L. R. A. 33. v. Campbell (1881), 36 Ohio St 

7See Xenia Bank v. Stewart 647, 38 Am. Rep. 617. 
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the same person served in both capacities.? If I had notice that 
the person of whom I might otherwise inquire, was not the 
one appointed to give the information in that particular case, 
T could not ordinarily ignore such notice. 

The inquiries made and the answers given must ordinarily 
relate to matters respecting the principal’s affairs, and not to 
the affairs of other persons with whom he has no concern. 
Thus, while the cashier of a bank might be deemed to have 
authority to give information relating to the business of the 
bank, he would not ordinarily have implied authority to bind 
the bank by information given respecting people living in the 
community.!° 

So, obviously, the inquiries made and the answers given 
must relate to matters within the authority of the agent who 
makes the answers, and not of some other agent even of the 
same principal. 

Where the authority is deemed to exist because it is incident 
to an act authorized, it would ordinarily not exist independ- 
ently and apart from that act. It could therefore only be prop- 
erly exercised while that act was being done and as a part of it. 
Statements made either entirely before that act was begun, or 
after it had been fully performed, could not be justified as a 
part-of it.12 


§ 281b. If I deal with the proper agent, in a proper 
ease, the principal would ordinarily be liable if his agent heed- 
lessly, negligently, or even wilfully, gave me improper or un- 
true information or replies, which naturally and directly misled 
me to my injury where I had used reasonable care for my own 
protection. The fact that the principal had directed or expected 
that only true and proper responses or statements should be 
made or given, would not ordinarily exonerate him. 


9See Taylor v. Chicago, etc., considered in Chapter XV, post. 


Ry. Co. (1874), 74 Ill. 86. See also Lee v. Bank (1899), 108 
10 See Goodbar v. Bank (1890), lIowa 716, 78 N. W. 692; Franklin 
78 Tex. 461, 14 S. W. 851. Bank v. Steward (1853), 37 Me. 


11This subject is more fully 519. 
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CHAPTER XI. 


OF THE EXECUTION OF THE AUTHORITY. 


§282. In general. 289-291. Execution of negotiable 
283. Excessive or defective exe- instruments. 

cution. 292. Execution of other simple 
284-287. Execution of written in- contracts. 

struments. 293-295. Parol evidence to ex- 
288. Execution of sealed instru- plain. 

ments. 


§ 282. In general.—It is the general duty of the agent to 
execute the authority in the name, and for the benefit of the 
principal, and to confine his acts within the scope of the au- 
thority conferred upon him. 

It is also especially to the interest of the agent to execute the 
authority so as to bind the principal and not to bind himself. 

To disclose his principal, to act in the principal’s name, and 
to keep within his authority, are ordinarily the essentials to 
this end. 


§ 283. Excessive or defective execution.—The execution of 
the authority in a given case may fail either because the agent 
has neglected to fully exercise his authority, or because he has 
exceeded it. A deficient execution will ordinarily not bind the 
principal, though it may so operate as to bind the agent per- 
sonally. An excessive execution will not necessarily be de- 
fective. If there has been a complete execution of the authority 
and the excess can be distinguished and disregarded, the au- 
thorized portion may be given effect.! 


\Thus in Thomas vy. Joslin It also quoted from Alexander v. 
(1883), 30 Minn. 388, 15 N. W. Alexander (1755), 2 Ves. Sr. 640, 
675, Mechem’s Cas. 427, the court the rule that “where there is a 
said that a superfluous seal added complete execution of a power, 
could be rejected as surplusage. and something ex abundanti added 
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[§ 284 


\ he execution of the authority may also fail because the agent 


has 


ttempted something wholly beyond the power conferred, 


or has undertaken to do that which a proper construction of 


his authority will not justify. 


§ 284. Execution of written instruments.—It is in the 
execution of written instruments that question is most likely 
to arise, because such instruments show on their face precisely 
what was done and are less open to explanation by the sur- 


rounding circumstances. 


It may often happen, therefore, that 


the agent may, through inadvertence, ignorance or mistake, so 


which is improper, there the ex- 
ecution shall be good, and only 
the excess void; but where there 
is not a complete execution of a 
power, where the boundaries be- 
tween the excess and the execu- 
tion are not distinguishable, it 
will be bad.” 

In Baines v. Ewing (1866), 4 
Hurl. & C. 511, Wambaugh’s Cas. 
334, where an agent was author- 
ized to underwrite an insurance 
policy to the extent of £100, and 
wrote for £150, it was held that 
there could be no recovery on the 
policy even to the extent of £100. 
Bramwell, B. said arguendo: “TI 
can well understand that if a man 
is authorized to make a feoffment 
of one acre, and he makes a 
feoffment of two, it is good for 
the one and void as to the other; 
but a contract is an entire thing 
and indivisible.” (Compare Chou- 
teau v. Allen (1879), 70 Mo. 290.) 

In Wilson v. Beardsley (1886), 
20 Neb. 449, 30 N. W. 529, God- 
dard’s Cas. 452, where the prin- 
cipal had written a letter author- 
izing his agent to draw upon him 
for $75, and the agent altered it 


to $175, and drew $150, it was 
held that an indorser had a claim 
for reimbursement for $75. The 
court said that it was the same 
as though he had drawn two 
drafts for $75 each. The first one 
would have been good. But is it 
the same? 

In Johnson v. Blasdale (1843), 
1 Smedes & M. (9 Miss.), 17, 40 
Am. Dec. 85, where a note was 
drawn and endorsed with the 
amount left in blank and an agent 
was authorized to fill it up with 
the amount of goods which he 
should buy for his principal, and 
the agent filled it for a sum, 
which, as the payee knew, repre- 
sented the amount bought for his 
principal and an_ additional 
amount, it was held that the 
payee could recover of the en- 
dorser up to the amount author- 
ized. 

Of course, where the limitation 
is merely in the nature of a se- 
ceret instruction, the principal may 
be bound though the limit is ex- 
ceeded. See Brocklesby v. Build- 
ing Society [1895], A. C. 173. 
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execute as to bind, not his principal, but himself, or no one, 
even when his desire and intention were to bind the principal. 

To bind the principal, as a general rule, the instrument should 
be made in the name of the principal and not in the name of 
the agent; the promises or undertakings should be made in the 
name of the principal; and the signature should be that of 
the principal, though affixed by the hand of the agent. 

It is, of course, true, as will be seen hereafter, that the prin- 
cipal may sometimes enforce or be held upon contracts in writ- 
ing, if neither negotiable nor under seal, although not comply- 
ing with this rule,? but even in these cases conformity with the 
rule would have been advantageous. 


§ 285. If William White is principal and Benjamin 
Black is the agent, the proper signature would be: William 
White, by Benjamin Black, his agent, (or, his attorney in fact). 
The words his agent or his attorney in fact, though proper and 
desirable, might be omitted without destroying the effect.® 
Even to omit the words by Benjamin Black, and to simply sign 
the principal’s name would not be fatally defective, though it 
is an undesirable method to pursue.4 


§ 286. On the other hand, where the body of the 
instrument reads I promise, Z sell, etc., to sign merely thus: 
Benjamin Black, Agent, is clearly insufficient to bind the prin- 
cipal, but would ordinarily bind the agent.5 So of a signature 
thus: Benjamin Black, Agent of William White. Here the 
expression Agent, or Agent of William White, simply serves, it is 


2See post § 461; § 585. signed. See First Nat. Bank v. 
8 Thus William White, by Ben- Gay (1876), 63 Mo. 33, 21 Am. 
jamin Black, would be good. Rep. 430; Forsyth v. Day (1856), 


4It is not necessary that an 41 Me. 382. Compare Wood v. 
authorized signing of the princi- Goodridge (1850), 6 Cush. (60 
pal’s name by the agent shall be Mass.) 117, 52 Am. Dec. 771. 
accompanied by words showing 5See Stinson v Lee (1890), 68 
that it was signed by an agent. Miss. 113, 8 So. 272, 24 Am. St. 
It is desirable but not necessary. R. 257,9 L. R. A. 830. 

It may be shown to have been so 
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held, to show who Benjamin Black is; it is, in the current phrase, 
simply descriptive of the person who signs,—descriptio personae. 
The result is the same where the addition is president, treasurer, 
trustee, etc.6 For William White, Benjamin Black or Benjamin 
Black for William White, usually binds William White.? 
Benjamin Black, Agent for William White, has been both ap- 
proved’ and disapproved? as a signature to bind William White, 
but the weight of authority is that it does bind him. William 
White Manufacturing Co., by Benjamin Black, President, 
clearly binds the company; if the word by or per be omitted 
the result would seem to be the same,!° but a few courts treat 
this as possibly two signatures, one of which binds Benjamin 
Black personally.!! 


6 See Hobson v. Hassett (1888), 
76" Cal. 203,-18 Pac; 320; 9° Am- 
St. R. 198, Mechem’s Cas. 442 
(Note reading “We promise to 
pay,” signed “A. Hassett, Pres- 
ident,” binds Hassett); Price v. 
Taylor (1860),5 H. & N. 540, 
Wambaugh’s Cas. 604; Tucker 
Mfg. Co. v. Fairbanks (1867), 98 
Mass. 101, Wambaugh’s Cas. 614; 
Sturdivant v. Hull (1871), 59 Me. 
172, 8 Am. Rep. 409, Wambaugh’s 
Cas. 619; Western Pub. House v. 
Murdick (1893), 4 S. Dak. 207, 
8 IN Vie SA, GA DAS 13 sy Cle 
Pratt v. Beaupre (1868), 13 Minn. 
187, Goddard’s Cas. 463. 

7See Long v. Colburn (1814), 
11 Mass. 97, 6 Am. Dec. 160; 
Wheelock v. Winslow (1863), 15 
Iowa 464; Roney v. Winter 
(1861), 37 Ala. 277. 

8See Dolan v. Alley (1891), 
153 Mass. 380, 26 N. EB. 989, (citing 
many cases). See also Ballou v. 
Talbot (1820), 16 Mass. 461, 8 
Am. Dec. 146, Wambaugh’s Cas. 
494, 


9See Tannatt v. National Bank 
(1871), 1 Colo. 278, 9 Am. Rep. 
156; Peterson v. Homan (1890), 
44 Minn. 166, 46 N. W. 303, 20 
Am. St. R. 564; Dawson v. Cotton 
(1855), 26 Ala. 591. 

10Thus a note reading “We 
promise to pay,” etc., and signed 
“San Pedro Mining and Milling 
Company, F. Kraus, President’ 
binds the company and not Kraus: 
Liebscher v. Kraus (1889), 74 
Wis. 387, 438 N. W. 166, 17 Am. 
St. R. 171, 5 L. R. A. 496, Mech- 
em’s Cas. 448, Goddard’s Cas. 474, 
Wambaugh’s Cas. 624. 

To same effect: Reeve vy. First 
National Bank (1892), 54 N. J. 
L. 208, 23 Atl. 853, 38 Am. St. R. 
675, 16 L. R. A. 148, Mechem’s 
Cas. 446. Castle v. Belfast Found- 
ry Co. (1881), 72 Me. 167; Falk 
v. Moebs (1888), 127 U. S. 597, 8 
Sup. Ct. 1319, 32 L. Ed. 266. 

11See Bean v. Mining Co. 
(1885), 66 Cal. 451, 6 Pac. 86, 56 
Am. Rep. 106. 
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§ 287. Language in the body of the instrument may 
affect the significance of the signature. Thus if a note reads, 
“Tag agent of William White, promise to pay,’’ etc., and is 
signed Benjamin Black, Agent, the latter would not be per- 
sonally bound.!2 The same result would be reached where the 
promise is ‘‘I, for William White, promise,’’ etc., or ‘‘I, in 
behalf of’’ or ‘‘on account of William White, promise,’’ etc., 
and is signed Benjamin Black, Agent.1% 

If the promise be in this form, ‘‘William White promises to 
pay,’’ etc., and is signed Benjamin Black, Agent, it would seem 
to be clearly the promise of White,1* but the courts have not 
always so regarded it, some of them deeming it to be not more 
than ambiguous.}5 


§ 288. Execution of sealed instruments.—These considera- 
tions apply with special force to instruments under seal, be- 
cause, of all the kinds of contracts in writing, those under seal 
are the most inflexible and least open to explanation by outside 
circumstances. To bind the principal upon instruments under 
seal, the instrument must be so executed as to show upon its 
face that it is the deed of the principal; that the covenants are 
his; that he makes the grants; and that the signature and seal 
are his, though affixed by the agent. If the grants and cove- 
nants are those of the agent, the mere fact that he describes 
himself as ‘‘agent’’ will not relieve him from personal liability, 
or make the act the principal’s.*6 


12See Blanchard v. Kaull 
(1872), 44 Cal. 440; Leach vy. Blow 


37 Am. St. R. 234; Wiers v. 
Treese (1910), s2¢)P Oklaswav4® te 


(1847), 8 Smedes & M. (Miss.) Pac, 182; Day v. Ramsdell (1892), 
221; Barlow v. Congregational So- 90 Iowa 731, 52 N. W. 208, 57 N. 
ciety (1864), 8 Allen (Mass.) 460. W. 630. 

13 See Andrews v. Estes (1834), 16See McClure y. Herring 


11 Me. 267, 26 Am. Dec. 521; (1899), 70 Mo. 18, 35 Am. Rep. 


Lindus v. Melrose (1857), 2 H. 
& Norm. 298, 3 id. 177. 
14See Mott v. Hicks (1823), 1 
Cow NEaxe 0518s 8i Am abecs550% 
15See Frankland v. Johnson 
(1893), 147 Ill. 620, 35 N. E. 480, 


404, Mechem’s Cas. 429; Hubbard 
v. Dry Goods Co. (1908), 209 Mo. 
495, 108 S. W. 15, 123 Am. St. R. 
488; Elwell v. Shaw (1819), 16 
Mass. 42, 8 Am. Dec. 126; Shanks 
v. Lancaster (1848), 5 Gratt. 
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This rule has been changed by statute in a number of States. 
These statutes, though not uniform in language, in substance 
provide that the fact that the agent may grant, etc., in his own 
name, or informally appear to make himself the party, shall not 
prevent the deed from taking effect as the deed of his principal, 
where his authority to bind the principal is shown, and he ap- 
pears to have acted in pursuance and execution of that 
authority. 

In a number of States, also, seals and their consequences, have 
been expressly abolished, thus giving greater freedom in show- 
ing the real intention of the parties. 


§ 289. Execution of negotiable instruments.—Negotiable 
instruments, such as promissory notes and bills of exchange, 
occupy a peculiar place in our law. They are instruments of 
commerce and are designed to circulate freely in the transaction 
of business. It is highly important that they shall be clear, 
definite and unambiguous, and shall show upon their face who 
are the parties upon whose responsibility they rely. In the 
execution of negotiable paper, therefore, the rule is very strict 
that in order to bind the principal the paper shall show upon 
its face who the principal is, that it is his promise, and that 
the signature is his, though made by the hand of his agent. It 
is not sufficient that the principal be named in the body of the 
instrument only unless it also appears that the promise is his 
and that the agent signs for him. Where the principal is not 
thus manifested, the agent will be personally liable although 


(Was); 110,550) Am? Dec: 108; 
Knight v. Clark (1886), 48 N. J. 


Dec. 65; Hopkins v. Mehaffy 
(1824), 11 Serg. & R. (Pa.) 126, 


L. 22, 2 Atl. 780, 57 Am. Rep. 534, 
Mechem’s Cas. 434; Clarke vy. 
Courtney (1831), 30 U. S. (5 Pet.) 
319, 8 L. Ed. 140, Goddard’s Cas. 
453; Wilks v. Back (1802), 2 
East 142, Wambaugh’s Cas. 583; 
Taft v. Brewster (1812), 9 Johns. 
(N. Y:), 334, 6 Am. Dec. 280, Wam- 
baugh’s Cas. 585; Stinchfield v. 
Little (1821), 1 Me. 231, 10 Am. 


Wambaugh’s Cas. 590; Brinley v. 
Mann (1848), 2 Cush. (Mass.) 
337, 48 Am. Dec. 669, Wambaugh’s 
Cas. 593; Northwestern Distilling 
Co. y. Brant (1873), 69 Ill. 68- 
18 Am. Rep. 631, Wambaugh’s 
Cas. 596; Bradstreet v. Baker 
(1884), 14 R. I. 546, Wambaugh’s 
Cas. 598. 
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he describes himself as ‘‘agent,’’ ‘‘trustee,’’ ‘‘president,’’ and 
the like.2” 


§ 290. The Negotiable Instruments Act, which has 
now been adopted in about forty of our States, provides: 
‘‘Where the instrument contains, or a person adds to his signa- 
ture, words indicating that he signs for, or on behalf of a prin- 
cipal, or in a representative capacity, he is not liable on the 
instrument if he was duly authorized; but the mere addition 
of words describing him as an agent, or as filling a representa- 
tive character, without disclosing his principal, does not ex- 
empt him from personal liability.’’18 The first part of this 
provision is rather obscure, but the latter part of it is an enact- 
ment of the familiar rule as to descriptio personae. 


§ 291. In a number of cases, printed headings on the 
paper, the impression of a corporate seal, and the like, suggest- 
ing the name of a possible principal have, when coupled with 
titles or descriptions appropriate to the character of one who 
acts as agent for such a principal, been held to indicate suffi- 
ciently that the paper was made on his account.?® 


17 See Hobson v. Hassett (1888), 
76. Cal. 203, 18 Pac. 320, 9 Am. 
St. R. 193, Mechem’s Cas. 442; 
Reeve v. Bank (1892), 54 N. J. 
T2085 2a ALIN 853.0 San Ams sot: 
R. 675, 16 L. R. A. 148, Mech- 
em’s Cas. 446; Liebscher v. 
Kraus (1889), 74 Wis. 387, 43 N. 
Niles Wo 7G Nino TSR, iat, Gal, 5) bs 
R. A. 496, Mechem’s Cas. 448; 
Stinson v. Lee (1890), 68 Miss. 
IWS SaSom 22824 Am. Sta Re 257, 
9 L. R. A. 830; Miller v. Roach 
(1889), 150 Mass. 140, 22 N. E. 
634, 6 L. R. A. 71; Mathews v. 
Dubuque Mattress Co. (1893), 87 
Iowa 246, 54 N. W. 225,19 L. R. 
A. 676; McKensey v. Edwards 
(1889), 88 Ky. 272, 10 S. W. 815, 


10 Ky. L. Rep. 854, 21 Am. St. 
R. 339, 3 L. R. A. 397; McCandless 
v. Belle Plaine Canning Co. 
(1889), 78 Iowa 161, 42 N. W. 635, 
LOrAME Ste Re 429 "45h Re A 396" 
Merchants Bank v. Central Bank.. 
(1846), 1 Ga. 418, 44 Am. Dec. 
665, Goddard’s Cas. 460; Sturdiv- 
ant v. Hull (1871), 59 Me. 172, 8 
Am. Rep. 409. 

18 Sec. 20. 

19 Thus see Miller vy. Roach, 
supra; Carpenter v. Farnsworth 
(1871), 106 Mass. 561, 8 Am. Rep. 
360; Guthrie v. Imbrie (1885), 
12 Oreg. 182, 6 Pac. 664, 53 Am. 
Rep. 331; Scanlan vy. Keith (1882), 
102 Ill. 634, 40 Am. Rep. 624; 
Hitchcock v, Buchanan (1881), 
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§ 292. Execution of other simple contracts.—In the case of 
other written contracts, the peculiar rules applicable to sealed 
instruments and negotiable paper do not apply; and while it 
is true that parol evidence may not be admitted to’ contradict 
or alter the writing, more regard is paid to the intention of the 
parties, and if that is clear, and can be given effect consistently 
with the terms of the instrument, it will usually control.?° 


§ 293. Parol evidence to explain.—In attempting to deter- 
mine the liability of the parties to an instrument in writing 
executed by an agent, the question constantly arises whether 
parol evidence may be received to show who was intended to be 
the party bound. Upon this question the cases seem to be in 
hopeless conflict. Something depends upon the nature of the 
contract. In the case of instruments under seal, the rule is 
that onlv those appearing on the face of the instrument as the 
parties to it can be bound, or can enforce the contract.?! 

Therefore if the agent is the party to it, he can not be exon- 
erated, nor can the principal be charged, by the use of parol 
evidence. 


§ 294. —— In the case of negotiable instruments also strict 
rules are usually applied. If the promise is clearly the promise 
of the principal or of the agent, that party can not ordinarily 
be released, or the other one charged, upon parol evidence of 
intention.?? 


105 U. S. 416, 26 L. Ed. 1078. 
Compare Casco Nat. Bank v. 


21See Briggs v. Partridge 
(1876), 64 N. Y. 357, 21 Am. Rep. 


@lanks (41893). 139 eNerY- .307,1134 
N. H. 908, 36 Am. St. R. 705. 

20See Whitney v. Wyman 
(1879), 101 U. S. 392, 25 L. Had. 
1050, Mechem’s Cas. 452; Brown 
v. Bradlee (1892), 156 Mass. 28, 
30 N. EB. 85, 32 Am. St. R. 430, 15 
L. R. A. 509, Mechem’s Cas. 454; 
.Frambach v. Frank (1905), 33 
Colo. 529, 81 Pac. 247, Goddard’s 
Cas. 456. 


617, Mechem’s Cas. 436; Borcher- 
ling v. Katz (1883), 37 N. J. Eq. 
150, Wambaugh’s Cas. 647. 

Compare Barbre vy. Goodall 
(1896), 28 Oreg. 465, 38 Pac. 67, 
43 Pac. 378, Goddard’s Cas. 466, 
where a_ different result was 
reached on the ground that the 
seal was not essential. 

22 See Brown y. Parker (1863), 
89 Mass. (7 Allen) 337; Sparks 
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But if the instrument contains words indicating the existence 
of a principal and the action is between the original parties, 
parol evidence may, it is believed, be received to show that it 
was the intention to charge the principal; and so it may be 
where the paper is on its face ambiguous and the action is 
between the original parties.?8 

Where the action is brought by a transferee, and the paper 
lears on its face some reference to a principal, parol evidence 
of intention to bind the principal may be received if the trans- 
feree is not a holder in due course.?4 If he is such a holder, it 
‘ould only be received where the paper on its face contained 
such expressions or was so ambiguous as to fairly put a reason- 
ably prudent man upon his guard.?® 


§ 295. In the case of other written contracts, the rule 
goes further, and while an unambiguous contract may not be 
contradicted by parol evidence, it may be shown in a doubtful 
ease who was the person intended to be bound. And even 
where the promise on its face is clearly that of the agent, parol 
evidence is often admissible, as will be seen, to charge an un- 
disclosed principal—that is, to show that he also is liable— 
though, not to discharge the agent. In such a case (the instru- 
ment not being negotiable or under seal) the other party may 
hold cither the principal or the agent at his option.26 


v. Despatch Transfer Co. (1891), 
104 Mo. 531, 15 S. W. 417, 12 L. 
R. A. 714, 24 Am. St. R. 351; New 
York L. Ins. Co. v. Martindale 
(190795 375 Kank 142885 Pack 559, 
R21 Amn: e Ste eRe 62se2 Tea aes. 
(CN. S.) 1045; 12 “Ann: Cas: 6772 

23 See Keidan v. Winegar 
(1893), 95 Mich: 430,°54 No W. 
901, 20 L. R. A. 705, Goddard’s 
Cas. 471; Janes v. Citizens Bank 
(1900), 9 Okla. 546, 60 Pac. 290; 
Knippenberg v. Greenwood Min. 
Co. (1909), 39 Mont. 11, 101 Pac. 
159. 

24 See 


Metcalf v. Williams 


(1881), 104 U. S. 98, 26 L. Hd. 665. 

25See Metcalf vy. Williams, 
supra; Davis vy. Henderson 
(1853), 25 Miss. 549, 59 Am. Dec. 
229; Mott v. Hicks (1823), 1 Cow. 
(N. Y.) 513, 13 Am. Dec. 550. 

26 See Higgins v. Senior (1841), 
8 Mees. & Wels. 834, Mechem’s 
Cas. 456, Goddard’s Cas. 464, Wam- 
baugh’s Cas. 554; Huntington v. 
Knox (1851), 61 Mass. (7 Cush.) 
371, Mechem’s Cas. 587, Wam- 
baugh’s Cas. 634; Bulwinkle v. 
Cramer (1887), 27 S. Car. 376, 
3). El eic6, 3 Am Ste Rat645. 
See also post § 465. 
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CHAPTER XII. 


OF THE DUTIES AND LIABILITIES OF THE AGENT TO THB 
PRINCIPAL. 


§296. In general. 
1. To be Loyal to his Trust. 
297. Agent’s duty to be loyal— 
In general. 
298,299. Incapacity resulting— 
May not be agent of both 


parties. 

300. Exceptions—Middle- 
men, etc. 

301, 302. —— May not deal with 
himself. 

303. —— May not give his time 
or efforts to competing in- 
terests. 

304-306. Remedies of prin- 
cipal. 


307, 308. Further illustrations. 

309. Usage does not alter rule. 

2. Not to Exceed his Authority. 

310. Agent’s duty not to exceed 
his authority. 

311. Principal’s duty to define ex- 
tent of authority. 

312. Agent’s duty to know ex- 
tent of his authority. 

313. Liability of agent for ex- 
ceeding his authority. 

314. Liability of mere intermed- 
dler. 

3. To Obey Instructions. 

315. Agent must obey instruc- 
tions. 

316. Good faith, etc., no excuse. 

317. In what form of action 
liable. 


318. Sudden emergency as ex- 
cuse. 

319. Ambiguous instructions. 

320. Effect of custom. 

321. Illegality of act required. 

322. Acts which would imperil 
agent’s security. 

323. Ratification of disobedience. 
4. To Exercise Care. 

324. Duty to exercise reasonable 
care. 

325. Special skill 
some cases. 


required in 


326. How when service gratu- 
itous. 

327. Negligence in loaning 
money. 

328. Negligence in effecting in- 
surance, 


329. Negligence in collecting. 
330. —— Liability of collection 
agent for defaults of his 
correspondents, 

Negligence in making sales. 
Liability of agent for negli- 
gence of sub-agent, co-agent, 
joint agent. 

333. Liability for loss to princi- 
pal from agent’s negligence 
as to third person. 

5. To Account for Money and 
Property. 

334. Agent’s duty to account. 

335. Agent may not deny his 
principal’s title. 


331. 
332. 
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326. Agent may not set up illegal- 340. Agent must not mix prin- 
ity of origin of the money. cipal’s funds with his own. 
387, Agent’s duty to keep ac 341. Form of action. 
counts. 6. To give Notice to his Principal. 
338, 339. Duty to give notice of 342,343. Duty to give notice of 
collections. material facts. 


§ 296. In general.—lIt is not possible to consider here every 
possible duty which the agent may owe to his principal, but 
the most important duties may be briefly dealt with, and the 
principles given will suggest the rules which will govern other 
cases. 


1. To be Loyal to his Trust. 


§ 297. Agent’s duty of loyalty—In general.—It is the duty 
of the agent to conduct himself with the utmost loyalty and 
fidelity to the interests of his principal, and not to place him- 
self or voluntarily permit himself to be placed in a position 
where his own interests or those of any other person whom he 
has undertaken to represent may conflict with the interests of 
his principal. 

When the principal employs an agent, the law presumes that 
he does so in order to secure to himself the benefits of the agent’s 
skill, experience or discretion, and to reap the fruits of the 
performance of the undertaking. The law presumes that he 
expects—and it gives him the right to expect—that the agent 
so employed will endeavor to further the principal’s interests, 
and will use his powers for the principal’s benefit. If, then, 
instead of serving the principal, the agent is seeking to serve 
himself, or some other person—if, instead of promoting his 
principal’s interests, the agent is endeavoring to promote his 
own or some other person’s interest at the expense of the prin 
cipal’s—the fundamental considerations underlying the exist- 
ence of the relation will be defeated. This the law constantly 
aims to prevent.} 


1See, in general, People v. Sneed (Tenn.) 596, 64 Am. Dec. 
Township Board (1863), 11 Mich. 775; Porter v. Woodruff (1882), 
222; Tisdale v. Tisdale (1855), 2 36 N. J. Eq. 174; Levy v. Spencer 
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The rule, however, is one based upon the presumed intention 
of the principal and is designed to protect his interests. The 
principal may therefore waive the benefit of the rule so far as 
he is concerned, if he does so with full knowledge of the facts. 
In the absence of such a waiver, the rule is absolute. 


§ 298. Incapacity resulting—May not be agent of both 
parties.—In order to secure the performance of this duty of 
the agent and to remove as far as possible all temptation and 
opportunity to violate it, the law positively forbids the agent’s 
doing many acts which might otherwise seem harmless. Proof 
of actual injury to the principal is not ordinarily required. 
The law judges of these cases rather by the tendency of similar 
acts, and will often strike down a transaction even though it 
could be shown that nothing improper was done in that case or 
intended to be done, if its general character brings it within 
the forbidden class. Consequently, as has been already seen, the 
law does not ordinarily permit a person to assume to become 
an agent where he already has in the same transaction such an 
interest, either of his own or as agent for some other person, as 
may prevent his acting fairly toward his principal. The law 
recognizes that ‘‘no man can serve two masters’’ and give to 
each of them his undivided allegiance and support. 


§ 299. Where, however, the principal is fully advised 
of the adverse interest, and is given an opportunity to protect 
himself and to refuse to be represented by an agent who can 
not give him undivided attention, and he still is willing to 
employ the agent, he may do so; and if he does, the law holds 


(1893), 18 Colo. 532, 33 Pac. 415, 48 Am. St. R. 558, 28 L, R. A. 220; 
36 Am. St. Rep. 303; Hofflin v. Lum v. McEwen (1894), 56 Minn. 
Moss (1895), 67 Fed. Rep. 440, 32 278, 57 N. W. 662, Goddard’s Cas. 
U. S. App. 200, 14 GC. C. A. 459; 506; Jansen v. Williams (1893), 
Ramspeck vy. Pattillo (1898), 104 36 Neb. 869, 55 N. W. 279, 20 L. 
Ga. 772, 30 S. EB. 962, 69 Am. St. R. A. 207, Goddard’s Cas. 508; 
R. 197, 42 L. R. A. 197; Wild- Everhart v. Searle (1872), 71 Pa. 
berger v. Hartford Fire Ins. Co. 256, Goddard’s Cas. 614. 

(1894), 72 Miss. 338, 17 So. 282, 
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§ 300] OUTLINES OF AGENCY 
that he has waived the benefit of the rule, so far as he is con- 
cerned. 

If, however, there was already a principal on the other side 
represented by the agent in question, the willingness of the 
second principal to accept him would not be conclusive of all 
the questions which might arise. If I knowingly induce or per- 
mit the agent of the other party to the transaction to enter into 
my service, I would ordinarily be doing that other party an 
injury. Although I might not complain, he might. Transac- 
tions entered into through the common agent, while the other 
principal was ignorant of and not sunsenting to such double 
agency, could ordinarily be set aside by him, and I could claim 
no benefit through them. The guilty agent also would be im- 
plicated, and could ordinarily recover no compensation from 
either principal: Not from the first principal, because he had 
betrayed him; nor could he ordinarily recover from me, because 
both he and I were parties to an illegal contract. Even if I 
were innocent he would be guilty.? 

Except with the full knowledge and consent of both princi- 
pals, therefore, a person who is already agent of one party may 
not ordinarily undertake to act as agent of the other also in 
any case wherein, by reason of the confidence reposed or the 
judgment, discretion, or protective devotion required to be exer- 
cised, there may be a conflict in the performance of the duties 
which he has undertaken to each. 


§ 300. Exceptions—Middlemen, etc.—While however 
the above rule is abundantly established, there may be cases 
wherein, by reason of differences in the circumstances, it does 
not apply. If his duties to each do not conflict, the same per- 
son may be the agent of two principals even though those prin- 
cipals are having dealings with each other.2 Thus he might 


2See Rice v. Wood (1873), 113 
Mass. 133, 18 Am. Rep. 459, Mech- 
em’s Cas. 12; Everhart v. Searle 
(1872), 71 Pa. 256, Goddard’s Cas. 
514; Andrews v. Ramsay [1903], 
2 K. B. 635, Goddard’s Cas. 517. 


8 See Northrup v. Germania F. 
Ins. Co. (1879), 48 Wis. 420, 4 
N. W. 350, 33 Am. Rep. 815; Nolte 
v. Hulbert (1882), 37 Ohio St. 
445; Adams Mining Co. v. Senter 
(1872), 26 Mich. 73; Wassell v. 
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DUTIES OF AGENT TO PRINCIPAL [§ 301 
properly be the agent of one to make payment, and of the other 
to receive payment, of an agreed or ascertained sum.’ 

So where he is not relied upon to bargain for either party 
but is merely an introducer or middleman, whose function is 
merely to bring parties together who may then bargain for 
themselves—as is often the case with the real estate broker— 
it is frequently held that there is no legal objection to his serv- 
ing in this double capacity, and that he may properly recover 
commissions from both principals.5 The exceptional character 
of this employment, however, should clearly appear.® 

Of course, if the double agency might otherwise be held to be 
objectionable, the fact that both principals with full knowledge 
assented to it, would cure the objection. 


§ 301. May not deal with himself—The same general 
considerations apply where the agent at the time he undertakes 
to act is also secretly acting in the same transaction on his 
own account. Except with the full knowledge and consent of 
his principal, an agent authorized to buy for his principal may 
not buy of himself;? an agent authorized to sell, may not sell 


Reardon (1851), 11 Ark. 705, 44 
Am. Dec. 245. 

In case of a conflict in interest, 
the agent, it is said, may decline 
to act for both, but act for one. 
Shepherd v. Lanfear (1833), 5 
La. 336, 25 Am. Dec. 181. 

Some agents, like the auction- 
eer, regularly and openly act for 
both parties, as in making the 
memorandum of sale, and as this 
is done with the implied consent 
of both parties it is unobjection- 
able. See Scott v. Mann (1871), 
SON Lexe 150, 

4See Nolte v. Hulbert, swpra. 

5 See Rupp v. Sampson (1860), 
82) Mass. (16 Gray) 398, 77° Am. 
Dec. 416, Goddard’s Cas. 518; Mc- 
Clure v. Luke (1907), 84 C. C. 


AS 4e tied 640245 lan Baan 
(N, S.) 659; Ranney v. Donovan 
(1889), 78 Mich. 318, 44 N. W. 
276; Friar v. Smith (1899), 120 
Mich. 411, 79 N. W. 633, 46 L. R. 
A. 229; Knauss vy. Brewing Co. 
(1894), 142 N. Y. 70, 36 N. E. 867. 

6See Walker v. Osgood (1867), 
98 Mass. 348, 93 Am. Dec. 168; 
Scribner v. Collar (1879), 40 Mich. 
375, 29 Am. Rep. 541; Raisin v. 
Clark (1874), 41 Md. 158, 20 Am. 
Rep. 66. 

7See Conkey v. Bond (1867), 
SOUND Naa Zuy oO BADD WeraGee (Nese) 
415, Goddard’s Cas. 526; Taussig 
Veddarth, (GiSt4J. 58: N, 425 se Dis: 
brow v. Secor (1889), 58 Conn. 
35. 18 Atl. 981. 
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§ 302) OUTLINES OF AGENCY 
to himself ;8 an agent authorized to buy or sell for his principal 
may not buy or sell for himself;? nor may an agent take ad- 
vantage of the knowledge of his principal’s business, acquired 
while acting in a confidential capacity, to make profit for him- 
self at his principal’s expense.!® 


The same rule applies to leases, and other similar transac- 


tions. 


§ 302. 


And what the agent may not do directly, he 


will not be permitted to do indirectly, as by buying, selling, or 
dealing in the name of another, but really for himself.4 A 


8 See Rich v. Black (1896), 173 
Pa. 92, 33 Atl. 380, Goddard’s Cas. 
527; Greenfield Bank v. Simons 
(1882), 1383 Mass. 415, Mechem’s 
Cas. 476; Shannon v. Marmaduke 
(1855), 14 Tex. 217, Goddard’s 
Cas. 529; People v. Township 
Board (1863), 11 Mich. 222, Mech- 
em’s Cas. 459; Dwight v. Black- 
mar (1852), 2 Mich. 330, 57 Am. 
Dec. 130; Jansen v. Williams 
(1898), 36 Neb. 869, 55 N. W. 279, 
20 L. R. A. 207, Goddard’s Cas. 
509; Meek v. Hurst (1909), 223 
Mo. 688, 122 S. W. 1022, 135 Am. 
St. R. 531; Robertson v. Chapman 
(1893), 152 U. S. 678, 14 Sup. Ct. 
741, 38 L. Ed. 592; Blank v. Aron- 
Soni (LOI) S095 Cy Cea 2 iaetor, 
Fed. 241. But see Hutton v. Sher- 
rard (1914), 183 Mich. 356, 150 
Nea \Wadiso, leek cAse OLD MOGs 

In Spalding v. Mattingly (1887), 
89 Ky. 83, 1 S. W. 488, Goddard’s 
Cas. 545, it is said that this rule 
applies only to agents who owe 
some discretionary or fiduciary 
duty, and not to mere servants. 

9See Rose v. Hayden (1886), 
35 Kan. 106, 10 Pac. 554, 57 Am. 
Rep. 145; Snyder v. Wolford 
(1885), 33 Minn. 175, 22 N. W. 
254, 53 Am. Rep. 22; Wood vy. 


Rabe (1884), 96 N. Y. 414, 48 Am. 
Rep. 640; Wolford v. Herrington 
(13%3), 74, Paw 31115 Am eRep: 
548; Gladiator Min. Co. v. Steele 
(1906), 182 Iowa 446, 106 N. W. 
(PX 

10 See Davis v. Hamlin (1883), 
108 Ill. 89, 48 Am. Rep. 541, Mech- 
em’s Cas. 461, Wambaugh’s Cas. 
917; Gower v. Andrew (1881), 
59 Cal. 119, 43 Am. Rep. 242, God- 
dard’s Cas. 535; Essex Trust Co. 
Enright (1913), 214 Mass. 507, 
102 N. BE. 441, 47 L. R. A. (N. S.) 
567; McKinley v. Williams (1896), 
20 C. C. A. 312, 74 Fed. 94, God- 
dard’s Cas. 523; Trice v. Com- 
stock (1903), 57 C. C. A. 646, 121 
Fed. 620, 61 L. R. A. 176, (cases 
in which the agent attempted to 
acquire and hold leases, etc., of 
property of which, while acting 
in a confidential capacity, the 
agent had learned the value and 
of the principal’s desire and in- 
tention to acquire for himself). 
See also Forlaw v. Augusta Naval 
Stores Co. (1905), 124 Ga. 261, 
02 S. H. 898, Goddard’s Cas. 831. 

11 See Shannon v. Marmaduke 
(1855), 14 Tex. 217, Goddard’s 
Cas. 529, 
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fortiori does the rule apply to his clerks and agents.!? 

Of course, in all these cases the transaction may be upheld 
if done with the full knowledge and consent of the principal, 
but the agent must show that fact, and he certainly cannot 
succeed if it appears that he withheld important information, 
or did not make a full and frank disclosure of the facts.}3 


§ 303. ——- May not give his time or efforts to competing 
interests.—It may also be a violation of the duty of fidelity 
and loyalty for the agent to give his time or efforts to competing 
enterprises or interests. As is said in one case, ‘‘Manifestly, 
when a servant becomes engaged in a business which necessarily 
renders him a competitor and rival of his master, no matter how 
much or how little time and attention he devotes to it, he has an 
interest against his duty.’’!4 


§ 304. Remedies of principal—tIn all of these cases 
wherein the principal finds that, without his knowledge or con- 
sent, he has been dealing with his agent, the transaction is void- 
able at the election of the principal. It makes no difference that 
the principal has not been injured, or that the agent has given 
him as good terms as anybody would, or even perhaps better 
terms, or that the sale or purchase has been at the price fixed 
by the principal; or that there was no bad faith or intention to 


12 See Gardner v. Ogden (1860), 
NE Naso eo AT aD CC ul, 
Mechem’s Cas. 465; Bedford Coal 
Co. v. Parke County Coal Co. 
(1909), 44 Ind. App. 390, 89 N. 
E. 412. 

13See Van Dusen v. Bigelow 
(1904), 18 N. Dak. 277, 100 N. W. 
723, 67 L. R. A. 288, Goddard’s 
Cas. 536; Norris v. Tayloe (1868), 
49 Ill. 17, 95 Am. Dec. 568; Cook 
vy. Berlin Mills (1877), 43 Wis. 
433. 

14Dieringer v. Meyer (1877), 
42 Wis. 311, 24 Am. Rep. 415. 
See also Thompson v. Havelock 


(1808), 1 Camp. 527, Wambaugh’s 
Cas. 907; Puritas Laundry Co. v. 
Green (1911), 15 Cal. App. 654, 
115 Pac. 660; Michigan Crown 
Fender v. Welch (1920), 211 Mich. 
148, 178 N. W. 684, 13 A. L. R. 896. 

Compare Lindsay v. Swift 
(1918), 280 Mass. 407, 119 N. EB. 
787. 

An agent who has agreed to 
give his entire time to his prin- 
cipal may not deal in the business 
of the agency for his own benefit. 
Michigan Crown Fender Co. v 
Welch, supra. 
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§ 305] OUTLINES OF AGENCY 
defraud; it is still voidable at the option of the principal. 

On the other hand, the principal is not obliged to disaffirm: 
if he is satisfied with the transaction he may permit it to stand. 
The agent may not set up his own default to escape. Nor, 
ordinarily, may third persons raise the question if the principal 
does not. 


§ 305.—— If what the agent has done is to acquire for 
himself what it was his duty to acquire for the principal, the 
principal may charge him as a trustee,}5 and, upon reimbursing 
him for his proper expenses, may compel a transfer to himself. 
And even though the agent owed no duty, because it was not 
within the scope of his agency, to acquire the thing in question 
for the principal, still if his acquisition of it was a breach of 
loyalty to the principal, as where its acquisition was the result 
of taking advantage of information acquired in a confidential 
capacity, the principal may charge him as a trustee. This duty 
of the agent not to compete with his principal does not neces- 


sarily terminate with the agency.!@ 


15 Statute of Frauds:—Where 
what the agent does is not merely 
a breach of an oral contract, but 
a breach of trust—a violation of 
a fiduciary obligation,—a fraud, 
—the statute of frauds requiring a 
written contract or memorandum 
does not, by the weight of author- 
ity, prevent charging him as a 
trustee. The law creates the 
trust. See Rose v. Hayden, supra; 
Boswell v. Cunningham (1893), 
S20 hla 21t, elo 1 SOareo4s ee Lloa ke 
A. 54; Brookings Land Co. v. 
Bertness (1903), 17 S. Dak. 293, 
96 N. W. 97; Havner Land Co. v. 
MacGregor (1915), 169 Iowa 5, 
149 N. W. 617; Wakeman vy. Dodd 
(1876), 27 N. J. Eq. 564; Johnson 
v. Hayward (1905), 74 Neb. 157, 
107 N. W. 384, 103 N. W. 1058, 


Splines AcaGNA Sa) eae. 

See also Schmidt v. Beiseker 
(1905), 14 N. Dak. 587, 105 N. W. 
IV02545) aR. ASTON Sa 123 e(ac- 
tion at law). 

Burden v. Sheridan (1872), 36 
Iowa 125, 14 Am. Rep. 505, is dis- 
tinguished in 169 Iowa, supra, on 
the ground that there the agency 
was denied. 

16 He cannot free himself from 
the disability merely by resign- 
ing his agency. See Dennison v. 
Aldrich (1905), 114 Mo. App. 700, 
91S. W. 1024, Goddard’s Cas. 541; 
Trice v. Comstock (1903), 57 C. 
CheAS 6465 12teaheds 1620; (61. leas 
A. 176; New Era Co. vy. Shannon 
(1892), 44 Ill. App. 477; Hoff v. 
Irvine (1891), 108 Mo. 378, 18 S. 
W. 907, 32 Am. St. R. 609. 
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If the agent buys or acquires for himself in violation of his 
duty, and then sells at a profit, the principal, instead of dis- 
affirming, may require him to account for the profit.17 


§ 306. If the agent has caused a loss to his principal 
as by selling at a less price than he could have obtained, or by 
permitting the principal to deal in ignorance of material in- 
formation which the agent had, and the like, the principal may 
ordinarily recover damages from the agent.18 

The agent also, as will be seen, usually forfeits his right to 
compensation.!9 

The principal may also, as will be seen, lawfully discharge 
an agent guilty of disloyal conduct. 


§ 307. Further illustrations—For like reasons, an agent 
authorized to settle or compromise a claim against his principal 
cannot buy it and enforce it himself ;?® an agent charged, for 
example, with the duty of paying taxes, removing incumbrances, 
and the like, will not be permitted, by neglecting his duty, to 
allow liens or claims against his principal to accumulate, and 
then buy or acquire the liens or claims, or through them the 
property, for himself ;?4 and an agent employed to investigate 
the state of his principal’s title and report it to him, will not 
be permitted upon discovering an outstanding lin, or interest, 
to purchase it and claim under it himself.?? The agent in such 
a case will be deemed to hold in trust for the principal. 


17See McNutt v. Dix (1890), 
83 Mich. 328, 47 N. W. 212, 10 L. 
R. A. 660; Kramer v. Winslow 
(1890), 180 Pa. 484, 18 Atl. 923, 
7 PAM Sta kt. om. 

18 See Hegenmyer v. Marks 
(1887), 37 Minn. 6, 32 N. W. 785, 
5 Am. St. R. 808; Holmes v. Cath- 
cart (1903), 88 Minn. 2138, 92 N. 
W. 956, 97 Am. St. R. 513, 60 L. 
R. A. 734; Mickleson v. Helm 
(1923), — Okla. —, 214 Pac. 117. 

19 See post, § 416. 

20See Albertson v. Fellows 
(1889), 45 N. J. Hq. 306, 17 Atl. 


816; Noyes v. Landon (1887), 59 
Vt. 569, 10 Atl. 342. 

21 See Bowman v. Officer (1880), 
53 Iowa 640, 6 N. W. 28; Hudson 
vy. Herman (1910), 81 Kan. 627, 
107 Pac. 35; Backus v. Cowley 
(1910), 162 Mich. 585, 127 N. W. 
775; Page v. Webb (1888), 7 S. 
W. (Ky.) 308, 9 Ky. Law Rep. 
$68, Wambaugh’s Cas. 923. 

22See Ringo v. Binns (1836), 
85 U. S. (10 Peters) 269, 9 L. Ed. 
420; Vallette v. Tedens (1887), 
122 Ill. 607, 14 N. EH. 52, 3 Am. 
St. R. 502. 
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§ 308] 


§ 308. 


OUTLINES OF AGENCY 


If the agent in discharging his duty gets a 


good bargain or makes profits which are the fruits of the 
agency, the gain or profit belongs to the principal, who can 
compel a transfer to himself. The same rule applies to rebates, 
discounts or other savings which the agent effects in the execu- 


tion of the agency.?8 


There are many other cases 
which fall within the operation 
of the same principle. Thus an 
agent employed to sell, and in the 
meantime to more or less care for 
and protect his principal’s inter- 
est in, certain real estate was 
held incompetent to buy it at a 
foreclosure sale and hold it 
against his principal, even though 
he did not make that sale. Kimball 
v. Ranney (1899), 122 Mich. 160, 
80 N. W. 992, 80 Am. St: R. 548, 
46 L. R. A. 408. See also Adams 
v. Sayre (1881), 70 Ala. 318. 

23If the agent sells for more, 
or buys for less, or gets more for 
the same price, than was expected, 
the principal is entitled to the 
benefit. If the agent exacts extra 
bonuses, commissions or rewards 
for performing his duty, the prin- 
cipal may demand them. If he 
conceals important facts, as for 
example that the property can be 
sold for more, inducing his prin- 
cipal to convey to him at the 
lesser price, and he then sells for 
the greater price, the profit be 
longs to the principal. 

See Rochester v. Levering 
(1885), 104 Ind. 562, 4 N. E. 203, 
Mechem’s Cas. 478; Leach v. Han- 
nibal, etc., Ry. Co. (1885), 86 Mo. 
27, 56 Am. Rep. 408, Mechem’s 
Cas. 480; Andrews v. Ramsay 


[1903], 2 K. B. 635, Goddard’s 
Cas. 517; Turnbull v. Garden 
(1869), 38 L. J. Ch. 331, Goddard’s 
Cas. 520; Hegenmyer v. Marks 
(1887), 37 Minn. 6, 32 N. W. 785, 
5 Am. St. R. 808; Kramer v. Wins- 
low (1890), 130 Pa. 484, 18 Atl. 
923,17 Ams St. R. %822aSimonsiv. 
Vulean Oil Co. (1869), 61 Pa. 202, 
100 Am. Dec. 628; Michigan 
Crown Fender Co. vy. Welch 
(1919), 211 Mich. 148, 178 N. W. 
684, 13 Aca ReeS96: 

This rule would not apply to 
gratuities or “tips’ which the 
agent was expected to keep as 
part of or in addition to his 
wages or salary, like the tips of 
the Pullman car porter, or of the 
waiter in a restaurant. So of the 
tips given to the employee at a 
shoe polishing stand. See Polites 
v. Barlin (1912), 149 Ky. 376, 149 
Ss W. 828, 41 I. -R. At (N.S) 
1217; Zappas vy. Roumeliote 
(1912), 156 Iowa 709, 187 N. W. 
935. 

Nor to purely personal and un- 
usual gifts or presents if they 
were not covertly bribes or bo- 
nuses. Compare Aetna Ins. Co. v. 
Church (1871), 21 Ohio St. 492; 
Mitchell v. Sparling (1910), 3 
Sask. L. R. 213. 

As to things found by the agent, 
see Burns y. Clark (1901), 133 
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DUTIES OF AGENT TO PRINCIPAL {§§ 309, 310 

It is immaterial whether the profit or advantage is the result 
of the performance or of the violation of the agent’s duty, if it 
be the fruit of the agency. 


§ 309. Usage does not alter rule—The rule which forbids 
the agent’s dealing with himself or taking advantage of his 
position to make profit for himself at the expense of his prin- 
cipal, or having compensation from both parties, cannot be 
defeated by any local or temporary usage,?4 nor does it make 
any difference that the agent was acting without pay.6 


2. Not to Exceed his Authority. 


§ 310. Agent’s duty not to exceed his authority.—It is, in 
general, the duty of the agent in all his acts and contracts for 
the principal to keep within the limits of his authority; and 
he will, in general, be liable to his principal for the losses caused 
to the principal by his failure to do so. Cases falling more 
specifically under the head of disobedience of instructions, or 
failure to exercise due care in executing the authority, will be 
considered separately. 

The measure of the authority as between the principal and 
third persons is not necessarily the same as that between the 
principal and the agent. A number of qualifications may affect 
third persons, such as custom, appearances, and the like, which 
the agent knows are not designed to be operative. It may thus 
be within the power of the agent to bind his principal to third 


Cal. 634, 66 Pac. 12, 85 Am. St. 
R. 233, and cases cited. 

As to agent’s earnings in prin- 
cipal’s time, see Jackson v. See- 
vers (1902), 115 Iowa 370, 88 N. 
W. 931; Clarke v. Kelsey (1894), 
41 Neb. 766, 60 N. W. 138. 

As to the right to discharge for 
taking gifts from customers, see 
Wade vy. Dry Goods Co. (1911), 
155 Mo. App. 405, 184 S. W. 1084. 

£4See Robinson v. Mollett 


(1874), L. R. 7 H. L. 802, Wam- 
baugh’s Cas. 908; Merchants Ins. 
Co. v. Prince (1892), 50 Minn. 53, 
52 N. W. 131, 36 Am. St. R. 626; 
Raisin v. Clark (1874), 41 Md. 
158, 20 Am. Rep. 66; Farnsworth 
v. Hemmer (1861), 83 Mass. (1 
Allen) 494, 79 Am. Dec. 756, God- 
dard’s Cas. 316. 

25See Hunsaker vy. 
(865), 29 Cal. 142. 


Sturgis 
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§§ 311, 313] OUTLINES OF AGENCY 


persons, although it would not be within his right to do so. 
If in such a case he should impose a liability upon the principal, 
it would be a wrongful act for which he must answer to the 
principal. 


§ 311. Duty of principal to define extent of authority. 
It is, of course, the duty of the principal, who demands that 
his agent shall keep within his authority, to make the limits of 
the authority reasonably clear and’ definite. The principal is 
the one who usually takes the initiative in creating the relation, 
and he determines the nature of the authority and fixes its limits 
and extent. 


§ 312. Duty of agent to know extent of his authority — 
At the same time it must ordinarily be the duty of the agent 
to know the extent of his authority. He has commonly ample 
means to ascertain it. If he is in doubt he may usually com- 
municate with the principal and have the doubt removed. He 
certainly should not voluntarily proceed blindly without in- 
quiry. 

A number of considerations, however, may affect this question. 
The authority may have originally been ambiguous in fact with- 
out the agent’s knowing it. The agent may be confronted by 
an unforeseen dilemma, where he must act, and the principal 
cannot be consulted. He may need further information which 
he can not procure, and yet be constrained to act. In such eases, 
the special circumstances may relieve him from liability to his 
principal. 


§ 313. Liability of agent for exceeding his authority.— 
Where the agent, through a culpable failure to observe the limits 
of his authority, has caused a natural and proximate loss to 
his principal, he will be liable to the latter for the loss so sus- 
tained.?6 


26 See Pape v. Westacott [1894], 97 N. W. 551; Cooper v. Cooper 
1 Q. B. 272; Rush v. Rush (1897), (1911), 90 Neb. 209, 183 N. w. 
170 Ill. 623, 48 N. H. 990; Persons 243; Holmes y. Langston (1900), 
v. Smith (1903), 12 N. Dak. 408, 110 Ga. 861, 36 S. E. 251. 
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DUTIES OF AGENT TO PRINCIPAL [§§ 314, 315 

3 314. Liability of mere intermeddler.—A fortiori where a 
~erson who has not been appointed agent for any purpose 
wrongfully pretends to be the agent of another, and without 
any authority does an act which causes him loss or expense, as, 
for example, when he assumes to make a contract for the sale of 
his land and causes that contract to be put upon the public 
records, so that the alleged principal is put to trouble and ex- 
pense in clearing his title, the wrongdoer will be liable for the 
loss so caused.?? 


3. To Obey Instructions. 


§ 315. Agent must obey instructions.—It is the duty of the 
agent to obey the lawful instructions of his principal; and if 
he disobeys them without sufficient excuse, he is liable to the 
principal for any loss which the principal may thereby natu- 
rally and proximately sustain. 

Illustrations of the operation of this rule are very numerous. 
Thus, if the principal instructs his agent to insure property, 
and it is lost, without insurance, such failure of insurance being 
attributable to the agent’s disobedience, the agent must answer 
for it;?8 if the agent of an insurance company is directed to 
cancel a certain policy, and he fails to do so, during which 
failure the property is destroyed and the company has to pay 
for the loss, the agent will be liable to the company ;?9 if an 
agent is instructed to sell or buy goods at a certain time, and 
he neglects until a change in price causes the principal loss, 
or a change in circumstances destroys the market, the agent 


27 See Philpot v. Taylor (1874), 
75 Ill. 309, 20 Am. Rep. 241. 

28 See Thorne v. Deas (1809), 
4 Johns. (N. Y.), 84, Wambaugh’s 
Cas. 883; Schoenfeld v. Fleischer 
(1874), 73 Ill. 404; Sawyer v. 
Mayhew (1863), 51 Me. 398; Back- 
us vy. Ames (1900), 79 Minn. 145, 
81 N. W. 766. 

29 See Phoenix Ins. Co. v. Fris- 
sell (1886), 142 Mass. 513, 8 N. 


EH. 348; Kraber v. Union Ins. Co. 
(1839)29" Bas ‘Sy=18 SAti 4915 
Queen City F. Ins. Co. v. First 
Nat. Bank (1909), 18 N. Dak. 603, 
120 N. W. 545, 22)L. R. A. (N.S.) 
509; British Am. Ins. Co. v. Wil- 
son (1905), 77 Conn. 559, 60 Atl. 
293; Continental Ins. Co. v. Clark 
(1904), 126 Iowa 274, 100 N. W. 
524. 
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$ 316] OUTLINES OF AGENCY 

will be liable ;8° if he is instructed to sell for cash only, and 
vives credit to irresponsible persons or takes checks which prove 
to be worthless, and the like, the agent will be liable ;31 if an 
agent who undertakes to collect a debt is instructed to take cer- 
tain steps, or to act at once or at a given time, and disobeys 
or disregards the instructions with the result that a collectible 
debt is lost to the principal, the agent must answer for it ;%? 
if an agent for the sale of goods or other property is instructed 
not to let it go without obtaining security, and does part with 
it without security, to the principal’s loss, the agent must an- 
swer for it.33 


§ 316. Good faith, etc., no excuse.—The fact that the agent 
in disobeying the instructions, acted in good faith, or intended 
to benefit the principal, is no defense if his disobedience caused 
the loss.44 Neither is the fact that he was not to be paid for 
his services, if he has actually entered upon the performance 
of his undertaking; if he has not so entered upon its perform- 
ance, then a want of consideration would be a good defense for 
not undertaking the performance.* 


30 See Galigher v. Jones (1888), W. 1108; Harlan v. Ely (1886), 
12990) Solos ImsiupmOteesoomos 68 Cal. 522: Sheffield v. Linn 
L. Ed. 658; Zimmerman v. Heil (1886), 62 Mich. 151, 28 N. W. 761. 
(CIO, II Betray sie BE ING 4, 32 See Whitney v. Express Co. 


Supp. sgile 2aNe ean (Caselog, 
Gia ONGERY quis te eivamelo Onn alice sO mun 
Yo 03) eod- Na D094 Millers ve 
Ellis (1867), 39 Vt. 345, 94 Am. 
Dee. 327. 

See also Henry v. Buckner 
(1889)5e13 (Color 18s 217 Pace 916: 
Levison v. Balfour (1888), 34 Fed. 
382, 18 Sawy. 223; Union Hard- 
ware Co. v. Plume & Atwood 
(1889), 58 Conn. 219, 20 Atl. 455. 

81 See Pape v. Westacott [1894], 
1 Q. B. 272; Hall v. Storrs (1858), 
7 Wis. 253, Goddard’s Cas. 548; 
Robinson Machine Works vy. 
Vorse (1879), 52 Iowa 207, 2 N. 


(1870), 104 Mass. 152, 6 Am. Rep. 
207, Mechem’s Cas. 484; Butts v. 
Phelps (1883), 79 Mo. 302. 

83 See Leven v. Loleama (1922), 
— Colo. —, 211 Pac. 870. 

Other cases: Same rule where 
agent to deliver a deed on certain 
conditions delivered it in viola- 
tion of them. Triggs v. Jones 
(1891), 46 Minn. 277, 48 N. W. 
13% 

84See Switzer v. Connett 
(1847), 11 Mo. 88; Rechtsherd v. 
Bank of St. Louis (1870), 47 Mo. 
181, Wambaugh’s Cas. 900. 

35 See Passano v. Acosta (1832), 
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DUTIES OF AGENT TO PRINCIPAL [§§ 317, 318 

If the agent could show that, notwithstanding his disobedi- 
ence, the same loss would have followed from other causes for 
which he was not responsible, that might be a defense, but 
such a showing would usually be very difficult to make. Thus 
where an agent who had collected money for his principal was 
directed to send it in bills of large denomination, and, instead, 
he sent it in a necessarily bulkier package of bilis of small 
denomination, and this package was lost, the court said: ‘‘It 
is not sufficient that the deviation was not material, if it ap- 
pears that the party giving the instructions regarded them as 
material, unless it be shown affirmatively that the deviation in 
no manner contributed to the loss. This may be a difficult task 
in a case like the present; but the defendant (the agent) 
voluntarily assumed it when he substituted his own plan for 
that prescribed by the plaintiff.’ ’%6 


§ 317. In what form of action liable.—If the agent’s breach 
of instructions relates merely to the manner of doing the act 
authorized, that is, if he does that act but does not do it as he 
was directed to do it, then the principal’s action against him 
will be an action on the case for damages; but if the agent’s 
default has consisted in the doing of some other act, e. g., in 
the disposition of property in an entirely different way, that is, 
in a way or for a purpose not authorized at all, he will be liable 
to the principal in an action of trover for a conversion.37 


§ 318. Sudden emergency as excuse.—A departure from in- 
structions may be justified by a sudden emergency not caused 
by the agent’s fault, where there is no time to communicate with 


4 La. 26, 23 Am. Dec. 470, Mech- 
em’s Cas. 490; Nixon v. Bogin 
(S86), 02608. C6. O1152 Ss 3802; 
Mechem’s Cas. 492; Thorne v. 
Deas (1809), 4 Johns. (N. Y.) 84, 
War.baugh’s Cas. 883; Williams 
v. Higgins (1868), 30 Md. 404; 
Marshall v. Ferguson (1902), 94 
Mo. app. 175, 67 8S. W. 935. 


86 See Wilson v. Wilson (1856), 
26 Pa. 393, Goddard’s Cas. 546. 

87 See Laverty v. Snethin 
(CES) a OSeeN O22, 53" Tow. 
Prac. 152, 28 Am. Rep. 184, Mech- 
em’s Cas. 486; Minneapolis Trust 
Co. v. Mather (1905), 181 N. Y. 
205. 73 N. E. 987, Goddard’s Cas. 
558. 
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§ 319] OUTLINES OF AGENCY 
the principal, but something must be done and a strict compli- 
ance with the instructions becomes impossible or would be detri- 
mental to the interests of the principal.%® 

Primarily, of course, it is for the principal, rather than for 
the agent, to decide what shall be done in an emergency; and 
it is only where the principal cannot be consulted, and where 
the circumstances will not admit of delay that the agent may 
decide.*® 

And even where an emergency justifies a departure from 
instructions, the agent must go no further than the emergency 
reasonably demands; he may not loosely assume any and all 
powers.* 


§ 319. Ambiguous instructions—If the instructions are 
ambiguous, and the agent in good faith adopts one reasonable 
construction, he will not be liable because the principal may 
have intended another.*4 Usage may aid in the interpretation 
of doubtful instructions, though, as will be seen in the following 
section, it will not justify a breach of positive instructions to 
the contrary. 

And, because the instructions are ambiguous, the agent will 
not be justified in disregarding them altogether, and following 


88 See Greenleaf v. Moody _ shallow water, it was said that 


(1866), 13 Allen (95 Mass.), 363, 
Goddard’s Cas. 550; Bartlett v. 
Sparkman (1888), 95 Mo. 136, 8 
S. W. 406, 6 Am. St. R. 35; Harter 
v. Blanchard (1873), 64 Barb. 
(N. Y.) 617; Williams v. Shackle- 
ford (1849), 16 Ala. 318. 

89 See Gwilliam v. Twist [1895], 
2 Q. B. 84, Wambaugh’s Cas. 951; 
Hawtayne v. Bourne (1841), 7 
Mees. & W. 595, Wambaugh’s Cas. 
301. 

40 See Foster v. Smith (1865), 
42 Tenn. (2 Cold.) 474, 88 Am. 
Dec. 604 (where an agent was 
employed to transport grain by 
river boat, and the boat sank in 


the emergency would have justi- 
fied measures to save the cargo, 
but did not justify selling it to 
the carrier in consideration of 
the freight). 

41See Minnesota Linseed Oil 
Co. v. Montague (1884), 65 Iowa 
67, 21 N. W. 184; Hopwood v. 
Corbin (1884), 63 Iowa 218, 18 
N. W. 911; Berry v. Haldeman 
(1897), 111 Mich. 667, 70 N. W. 
325; Falsken v. Falls City Bank 
(1904), 71 Neb. 29, 98 N. W. 425, 
Goddard’s Cas. 554; Bevis v. Ab- 
stract Co. (1911), 62 Wash. 513, 
114 Pac. 191. 
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DUTIES OF AGENT TO PRINCIPAL [§§ 320-322 
ideas of his own not within any interpretation of the instruc- 
tions.#2 


§ 320. Effect of custom.—It is ordinarily not only the right 
but the duty of the agent to observe and comply with such 
valid and established customs and usages as apply to the sub- 
ject matter or the performance of his agency.*? Such customs 
and usages, however, cannot, as between the principal and the 
agent, overrule positive instructions to the contrary.* 


§ 321. Ilegality of act required.—No general undertaking 
to act as agent could include the obligation to perform illegal 
or immoral acts. And even if there had been an express agree- 


ment to perform such an act, the agreement would not be en- 
forced.* 


§ 322. Acts which would imperil agent’s security—An 
agent who has advanced money to his principal or incurred 
obligations for him, upon the security of the principal’s goods 
or property in the agent’s possession, would not be obliged to 
obey subsequent instructions to sell or otherwise dispose of the 
property in such a way as to imperil his security, unless the 
principal should either reimburse him or give him other 
security .48 


42See Oxford Lake Line v. 
First Nat. Bank (1898), 40 Fla. 
349, 24 So. 480. 

483 See Leroy v. Beard (1850), 
49 U. S. (8 How.) 451, 12 L. Ed. 
1151, Mechem’s Cas. 382. 

44See Wanless v. McCandless 
(1873), 38 Iowa 20; Robinson Ma- 
ching Works v. Vorse (1879), 52 
Towa 207, 2 N. W. 1108; Osborne 
v. Rider (1885), 62 Wis. 235, 22 
N. W. 394; Hall v. Storrs (1858), 
7 Wis. 258, Goddard’s Cas. 548; 
Cohen v. Kittell (1889), 22 Q. B. 
Div. 680, Wambaugh’s Cas. 902. 

45 Compare Sykes v. Beadon 


(1879) st Chee Divi 170; 4193; 
Brown v. Howard (1817), 14 
Jouns. (Nea) el Oe Davis. vs 


Barger (1877), 57 Ind. 54; Elmore 
v. Brooks (1871), 53 Tenn. (6 
Heisk.) 45. 

46 See Davis v. Kobe (1886), 36 
Minn. 214, 30 N. W. 662, 1 Am. 
St. R. 663, Mechem’s Cas. 700; 
Feild v. Farrington (1869), 77 
U. S. (10 Wall.) 141, 19 L. Ed. 
923, Goddard’s Cas. 556; Brown 
v. McGran (1840), 39 U. S. (14 
Peters) 479, 10 L. Ed. 550; Heff- 
ner v. Cotton Co. (1908), 87 C. C. 
A. 606, 160 Fed. 635. 
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§ 323. Ratification of disobedience—Even though the 
agent may have disobeyed the principal’s instructions, the doing 
of the act as it was done may be ratified and approved by the 
principal, and if it is the agent’s liability to the principal will 
be released.*? 

Such ratification, as in other cases, must be with knowledge 
of the facts; but in these cases between principal and agent, 
courts have often shown a tendency to interpret the facts liber- 
ally in favor of ratification, and a failure to dissent after knowl- 
edge has frequently been held to be enough, especially where the 
agent has himself reported his action to the principal.*® But 
the facts of a given case may rebut any inference of approval.*® 


4. To Exercise Care. 


§ 324. Duty to exercise reasonable care.—It is also the duty 
of the agent not to be negligent in the performance of his 
undertaking. Negligence is the failure to exercise that degree 
of care ordinarily and reasonably to be expected under the 
circumstances of the case. By accepting an employment whose 
requirements he knows, without stipulating otherwise, the agent 
impliedly undertakes that he possesses a degree of skill reason- 
ably or ordinarily competent for the performance of the service, 
and that in performing his undertaking he will exercise reason- 
able care, skill and diligence. He does not agree that he will 
make no mistakes whatever, or that he will exercise the highest 
skill or diligence, but he does agree that he will exercise rea- 
sonable skill, and that he will take the usual precautions.5° 


47 See Lunn v. Guthrie (1902), 
115 Iowa 501, 88 N. W. 1060; 
Wann vy. Scullin (1911), 235 Mo. 
629, 189 S. W. 425; Osborne v. 
Durham (1911), 157 N. Car. 262, 
72 S. E. 849. 

48 See Bray v. Gunn (1874), 53 
Ga. 144, Goddard’s Cas. 6553; 
Austin v. Ricker (1881), 61 N. H. 
97; Meyer v. Morgan (1875), 51 
Miss. 21, 24 Am. Rep. 617; Hallo- 


way v. Milling Co. (1908), 77 Kan. 
76, 93 Pac. 577; Allen v. McAl- 
lister (1905), 39 Wash. 440, 81 
Paco 2. 

49See Triggs v. Jones (1891), 
46 Minn, 277, 48 N. W. 1113. 

50 See Page v. Wells (1877), 37 
Mich. 415, Mechem’s Cas. 493; 
Johnson v. Martin (1856), 11 La 
Ann. 27, 66 Am. Dec. 193, Mech 
em’s Cas. 495; Bowerman vy. 
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DUTIES OF AGENT TO PRINCIPAL [§§ 325, 326 

§ 325. Special skill required in some cases.—There are 
many cases, however, wherein more than the skill possessed by 
the ordinary man may reasonably be required. Thus, where the 
agent is employed and undertakes to serve in a capacity which 
implies the possession and exercise of special skill, as, for exam- 
ple, when an attorney at law, a physician, a broker, etc., under- 
takes to do some act in the line of his special calling, then the 
skill ordinarily possessed and exercised by persons pursuing that 
calling may reasonably be required.®4 

More than the ordinary skill may also be reasonably required 
where the agent, though perhaps not belonging to any of the 
specially skilled classes, has in the particular case specially 
undertaken to exercise or has held himself out as possessing 
extraordinary skill.5? 


§ 326. How when services gratuitous.— When an agent pro- 
fessing or exercising a calling which implies the possession of 
special skill is employed in the line of his calling, the fact that 
he was not to be paid for his services is no excuse for not exer- 
eising such skill; but one serving gratuitously in other cases 
would not be expected to possess special skill, and unless he 
had it in fact or specially undertook to exercise it, he would 
not be liable in the absence of what is often termed gross neg- 
ligence or bad faith.58 


Rogers (1887), 125 U. S. 585, 8 
S. Ct. 986, 31 L. Ed. 815; Paul 
v. Grimm (1895), 165 Pa. 139, 30 
Atl. 721, 44 Am. St. 648; Richard- 
son v. Taylor (1883), 136 Mass. 
143, Goddard’s Cas. 561; Lake 


17086, 4 Dall. 387, 1 L. Ed. 878, 
Goddard’s Cas. 567; Briere v. 
Taylor (1905), 126 Wis. 347, 105 
N. W. 817. 

61See Craig v. Chambers 
(1876), 17 Ohio St. 253; Howard 


City Flouring Mill Co. v. McVean 
(1884), 82 Minn. 301, 20 N. W. 
233, Goddard’s Cas. 561; Adams 
v. Robinson (1880), 65 Ala. 586, 
Goddard’s Cas. 563; Morrison v. 
Orr (1832), 3 Stew. & P. (Ala.) 
49, 23 Am. Dec. 319, Goddard’s 
Cas. 564; Walker v. Smith (1804), 
1 Wash. C. C. 152, Fed. Cas. No. 


v. Grover (1848), 28 Me. 97, 48 
Am. Dec, 478; McNevins v. Lowe 
(1866), 40 Ill. 209. 

52 See Isham v. Post (1894), 
141 N. Y. 100, 35 N. E. 1084, 38 
Am. St. R: 766, 23 L. R. A. 90. 

53 See Foster v. Essex Bank 
(1821), 17 Mass. 479, 9 Am. Dec. 
168; Shiells v. Blackburne (1789), 
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§§ 327, 328] OUTLINES OF AGENCY 

§ 327. Negligence in loaning money.—An agent employed 
10 make loans does not impliedly warrant the safety of his 
loans or the solvency of the borrower, but he does undertake to 
use reasonable and proper care, and he will be liable for losses 
oceurring from his negligence, as, ¢. g., in loaning to irresponsi- 
ble parties, or from a neglect to obtain suitable security, or to 
secure and perfect the proper evidences of the loan.54 


§ 328. Negligence in effecting insurance.—In the same way, 
an agent employed to effect insurance does not impliedly guar- 
antee the soundness of the company or the collection of the 
insurance money, but he would be liable for a loss proximately 
resulting from his negligence, as, for example, in insuring in a 
company not in good standing, or in taking defective policies, 
or in procuring insufficient amounts, or in ignoring the instruc- 
tions of his principal.55 A fortiori would he be lable if he 
neither insured at all, nor advised his principal so that he could 
protect himself. 


1 H. Blackstone, 158; Williams v. 
McKay (1885), 40 N. J. Eq. 189, 
53 Am. Rep. 775; First National 
Bank vy. Ocean National Bank 
(1875), 60 N. Y. 278, 19 Am. Rep. 
181; Isham v. Post (1894), 141 


TOO NST. BEG i467 CAC 1074 
Momsen vy. Atkins (1900), 105 
Wis. ‘557, 81 N. W. 647; Hitchcock 
v. Cosper (1904), 164 Ind. 633, 73 
N. HE. 264; Wagner vy. Phillips 
(1900), 12 S. Dak. 335, 81 N. W. 


N. Y. 100, 85 N. E. 1084, 38 Am. 
Sty Raw7663 23) eR. Ace903 

An agent who in fact possessed 
special skill would be expected to 
exercise it, though serving gratu- 
itously, unless the circumstances 
or the terms of the employment 
excluded it. Wilson v. Brett 
(1843), 11 Mees. & Wels. 113, 
Wambaugh’s Cas. 890. 

54See Bank of Owensboro v. 
Western Bank (1877), 13 Bush 
(Ky.) 526, 26 Am. Rep. 211, Mech- 
em’s Cas. 206; Harlow v. Bartlett 
(1898), 170 Mass. 584, 49 N. E. 
1014; DeHart v. DeHart (1906), 


632. 

55 See Storer v. Eaton (1861), 
50 Me. 219, 79 Am. Dec. 611; Strong 
v. High (1842), 2 Rob. (La.) 103, 
38 Am. Dec. 195; Schoenfeld vy. 
Fleisher (1874), 73 Ill. 404; Saw- 
yer v. Mayhew (1863), 51 Me. 
398; Brant v. Gallup (1885), 111 
Ill. 487, 53 Am. Rep. 638; Milburn 
Wagon Co. v. Evans (1882), 30 
Minn. 89, 14 N. W. 271; Thorne 
v. Deas (1809), 4 Johns. (N. Y.) 
84; Elam vy. Smithdeal Realty & 
Ins. Co. (1921), 182 Nor. Car. 599, 
109 S. HE. 632, 18 A. L. R. 1210. 
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DUTIES OF AGENT TO PRINCIPAL (§§ 329, 330 

§ 329. Negligence in collecting.—So an agent employed to 
make collections does not impliedly guarantee that he will col- 
lect the money, or (unless charged with the duty of special 
diligence), that he will drop all other business and attend solely 
to that; but he is liable for a loss of the debt which results from 
his failure to exercise reasonable care, skill and diligence in col- 
lecting the money, as by unreasonable delay until the debtor had 
become insolvent, granting unwarranted extensions, failing to 
institute the proper proceedings, neglecting proper demands, 
or presentments for payment, omitting required notices, ac- 
cepting worthless funds, and the like; or, having once collected 
the money, for a loss of the proceeds caused by negligence or 
disregard of instructions in remitting it.5¢ 


§ 330. —— Liability of collection agent for defaults of 
his correspondents.—An attorney who takes a claim ‘‘for col- 
lection’’ without qualification as to his liability is liable for the 
defaults of his own clerks and agents, and if he sends the claim 
to another attorney for collection, he is generally held liable 
for the latter’s defaults.57 Whether a bank which undertakes 


66 See Butts v. Phelps (1883), 
79 Mo. 302; Walker v. Walker 
(1871), 5 Heisk. (Tenn.) 425; 
Wilson v. Wilson (1856), 26 Penn. 
St. 393; Foster v. Preston (1828), 
8 Cowen (N. Y.) 198; Kerr v. 
Cotton (1859), 23 Tex. 411; Buell 
vy. Chapin (1868), 99 Mass. 594, 
97 Am. Dec. 58; Richards v. In- 
surance Co. (1861), 43 N. H. 263; 
First Nat. Bank v. Fourth Nat. 
Bank (1879), 77 N. Y. 320, 33 Am. 
Rep. 618; Omaha Nat. Bank v. 
Kiper (1908), 60 Neb. 33, 82 N. 
W. 102; Dern v. Kellogg (1898), 
54 Neb. 560, 74 N. W. 844; Sahlien 
vy. Bank of Lonoke (1891), 90 
Tenn. 221, 16 S. W. 373; Kirkeys 
v. Crandall (1891), 90 Tenn. 532, 
18 S. W. 246; Morris v. Eufaula 


Nat. Bank (1898), 122 Ala. 580, 
25 So. 499, 82 Am. St. R. 95. 

67See Cummins vy. Heald 
(1880), 24 Kan. 600, 36 Am. Rep. 
264, Mechem’s Cas. 247; Walker v. 
Stevens (1875), 79 Ill. 193; Abbott 
Ve MSpecvine (AisisaM, 2S shoal “ows 
Rhines v. Evans (1870), 66 Pa. 
192, 5 Am. Rep. 364. 

For commercial or collection 
agencies, see Bradstreet v. Ever- 
son (1872), 72 Pa. 124, 13 Am. 
Rep. 665; Weyerhauser v. Dun 
(ORS 5 I IS Ne TUS), BR ING 18h 


274; Sanger v. Dun (1879), 47 
Wis, 615, 3 N: W. 388, 32 Am. 
Rep. 789. 


Express companies: American 
Express Co. vy. Haire (1863), 21 
Ind. 4, 83 Am. Dec. 334. 
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+o collect is liable for the default of its correspondent banks, is 
disputed. Many distinguished courts hold that it is so liable 
where it has not limited its liability at the time of accepting the 
service ;°8 a large number, perhaps a majority, of the State 
courts hold that the liability of the bank normally extends no 
further than to exercise due care in the selection of its corre- 
spondent, giving it proper instructions, and the like.°? Banks 
and other collecting agencies now quite generally attempt to 
limit their liability by notices to or agreements with their 
patrons. 


§ 331. Negligence in making sales—An agent who under- 
takes to sell real or personal property would not ipso facto 


58 See Mackersy v. Ramsays Aetna Ins. Co. v. Alton Bank 


(18438), 9 Clark & F. 818, (House 
of Lords); Exchange Nat. Bank 
v. Third Nat. Bank (1884), 112 
U.S. 276; 5 Sup. Ct: 1415) 28) L: 
Ed. 722, Mechem’s Cas. 239; Ay- 
rault v. Pacific Bank (1872), 47 
N. Y. 570, 7 Am. Rep. 489; Bailie 
v. Augusta Savings Bank (1894), 
Oh Gan 27a. 2) Stak (10,2 ot Am: 
St. Ro 745" First "Nate Bank ev. 
Craig (1895), 3 Kan. App. 166, 
42 Pac. 8830; Martin v. Hibernia 
Bank (1910), 127 La. 301, 53 So. 
572; Simpson v. Waldby (1886), 
63 Mich. 439, 80 N. W. 199; 
Streissguth v. Nat. Bank (1890), 
43 Minn. 50, 44 N. W. 797, 19 Am. 
Stk zion b. Re Ap 363srower 
v. First Nat. Bank (1887), 6 
Mont, 251, 12° Pace 597> “Titus v- 
Mechanics’ Nat. Bank (1871), 35 
N. J. L. 588; Bank v. Butler 
(1885), 41 Ohio St. 519, 52 Am. 
Rep. 94. 

59 See Dorchester Bank v. New 
England Bank (1848), 55 Mass. 
(1 Cush.) 177; Lawrence v. Ston- 
ington Bank (1827), 6 Conn. 521; 


(1861), 25 Ill. 248, 79 Am. Dec. 
328; Irwin v. Pulley Co. (1897), 
20 Ind. App. 101, 48 N. BE. 601, 
50 N. E. 317; Guelich v. National 
Bank (1881), 56 Iowa 434, 9 N. 
W. 328, 41 Am. Rep. 110; Third 
Nat. Bank vy. Vicksburg Bank 
(1883), 61 Miss. 112, 48 Am. Rep. 
78; Daly v. Butchers’ Bank 
(1874), 56 Mo. 94, 17 Am. Rep. 
663; First Nat. Bank vy. Sprague 
(1892), 34 Neb. 318, 51 N. W. 846, 
So AM. St. ie 644. 1b beekt ee AG 
498; Merchants’ Nat. Bank v. 
Goodman (1885), 109 Pa. 422, 2 
Atl. 687, 58 Am. Rep. 728; Ply- 
mouth Bank v. Gilman (1896), 9 
S. Dak. 278, 68 N. W. 735, 62 Am. 
St. R. 868; Bank of Louisville v. 
First Nat. Bank (1874), 67 Tenn. 
(8 Baxt.) 101, 35 Am. Rep. 691; 
Stacy v. Dane County Bank 
(1860), 12 Wis. 629. 

60 See Minneapolis Sash & Door 
Co. v. Metropolitan Bank (1899), 
76 Minn. 186, 78 N. W. 980, 77 
Am, St. R. 609, 44 LL. R. A. 504. 
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DUTIES OF AGENT TO PRINCIPAL [§ 332 
agree that he would certainly make a sale, or that he would do 
it within any particular time or at any particular price, though 
he might agree to any or all of these things by special contract. 
In the absence of that, his obligation would be to exercise rea- 
sonable care, skill and diligence in the matter. Frequently there 
will be special stipulations with or instructions to him as to the 
terms, conditions, prices, and the like, which he shall endeavor 
to secure, and these he should observe. If there were no such 
instructions, he should proceed in the usual and ordinary man- 
ner. He should sell, and not mortgage, pledge, exchange, or 
give away. If he were entrusted with goods to sell it would be 
his duty, in the absence of a usage or authority to the contrary, 
to sell for cash only,® and even if authorized to sell upon credit, 
he must exercise reasonable care and prudence in selling only 
to responsible purchasers.®* If the terms of his employment 
required that he should exact notes, mortgages, endorsers, or 
other forms of security, he would ordinarily be liable if he let 
the goods go without obtaining them.® 


§ 332. Liability of agent for negligence of sub-agent, co- 
agent, joint agent.—As has been already seen, an agent is 
liable to his principal for the defaults of a sub-agent when and 
only when, under the rules there laid down, the sub-agent is to 
be deemed the agent of the agent only, and not of the prin- 
cipal.* 

Where two or more agents are severally employed by the 
same principal, one of them, if not himself at fault, will not 


(1910), 20 N. Dak. 646, 128 N. W. 
118. 
63 See Clark v. Roberts (1873), 


61See Payne v. Potter (1859), 
9 Iowa 549; Norton v. Nevills 
(1899), 174 Mass. 248, 54 N. EH. 


5387; Kops v. Smith (1904), 137 
Mich. 28, 100 N. W. 169; Bowles 
v. Rice (1907), 107 Va. 51, 57 S. 
Hy 575. 

62 See Tate v. Marco (1887), 27 
S. Car. 498, 4 S. HE. 71; Frick v. 
Larned (1893), 50 Kan. 776, 32 
Pae. 383; Morris v. Bradley 


26 Mich. 506; Robinson Machine 
Works v. Vorse (1879), 52 Iowa 
207, 2 N. W. 1108; Harlow v. Bart- 
lett (1896), 170 Mass. 584, 49 N. 
BE. 1014; Osborne v. Rider (1885), 
62 Wis. 235, 22 N. W. 394; Avery 
Planter Co. v. Murphy (1897), 6 
Kan. App. 29, 49 Pac. 626. 
64 See ante, § 181. 
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ordinarily be liable to the common principal for the default 
of the other; but where two or more jointly undertake to do 
an act for a private principal, each one will ordinarily be liable 
for the failure to perform, even though that failure were caused 
by the default of another of the joint agents. 


§ 333. Liability for loss to principal resulting from agent’s 
negligence as to third person—Thus far the person injured 
directly by the agent’s negligence has been assumed to be the 
principal; but it is also the duty of the agent to his principal 
not to cause loss to his principal by his negligent injury of a 
third person. Thus if a servant acting in the course of his 
employment negligently injured a third person, for which in- 
jury the master was made to respond in damages, the master 
would be entitled to recover from his servant who caused the 
injury the amount of the loss the master had thereby sus- 
tained. 


5. To Account for Money and Property. 


§ 334. Duty to account.—lIt is the duty of the agent to 
account to his principal for all money or property which comes 
to his hands belonging to the principal.§ 

This includes not only all property and money received by 
the agent directly from his principal, or from third persons for 
the principal, but also all that which by law enures to the benefit 
of the principal, like profits, rebates or similar advantages which 
come to the agent’s hands as a fruit of the agency.® 


65 See Milwaukee Harvester Co. 
vy. Finnegan (1890), 43 Minn. 183, 
45 N. W. 9. 

66 See Grand Trunk Ry. Co. v. 
Latham (1874), 63 Me. 177; Smith 
v. Foran (1875), 43 Conn. 244, 21 
Am. Rep. 647. 

67 See Dodge v. Hatchett (1903), 
118 Ga. 883, 45 S. E. 667, God- 
dard’s Cas. 569; Jett v. Hempstead 
(1869), 25 Ark. 462, Mechem’s 


Cas. 496; Salem Traction Co. v. 
Anson (1902), 41 Oreg. 562, 67 
Pac, 1015, 69 Pac. 675, Goddard’s 
Cas. 578; Coffin v. Craig (1903), 
89 Minn. 226, 94 N. W. 680; Taul 
v. Edmondson (1872), 37 Tex. 556. 

68 See Forlaw yv. Naval Stores 
Co. (1905), 124 Ga. 261, 52 S, BR. 
898; Hair v. Dailey (1896), 161 
Til. 879, 43 N. E. 1096; Salsbury 
v. Ware (1900), 183 Ill. 505, 56 
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The fact that the receipt or acquisition of the property or 
money was not originally authorized would not be material, 
if the agent acted as such and the principal has ratified the act. 
Money or property put into the agent’s hands for a purpose 
which was subsequently abandoned, countermanded or found 
impossible of attainment, before the agent had acted or bound 
himself to others to act, would be within the rule. 


§ 335. Agent may not deny his principal’s title—IJt is not 
ordinarily competent for an agent who has received money or 
property from or for his principal, and who is called upon 
to account for it, to undertake to show that it did not then 
belong to his principal. Even if that were so, it would not 
therefore become the property of the agent. His act in receiving 
it as the principal’s is, in a sense, an acknowledgment of the 
principal’s title, and the agent may not officiously make himself 
the protector or defender of the rights of some other alleged 
owner who is making no claim for himself. If the agent has 
already been divested by or has yielded to the paramount title 
he may show that fact in his defense.”° 


§ 336. May not set up the illegality of the origin of the 
money.—So an agent who has received money or property for 
his principal, and who is called upon to account for it, may 
not show that the property or money was the proceeds of some 
illegal transaction in which the principal was or had been en- 


N. EB. 149; Schick v. Suttle (1905), 580; Dixon v. Hamond (1809), 


94 Minn. 135, 102 N. W. 217; 
Graham v. Cummings (1904), 208 
Pa. 516, 57 Atl. 943. 

69 See Monongahela Nat. Bank 
v. First Nat. Bank (1910), 226 
Pa. 270, 75 Atl, 359), 26) le IR CA. 
(N. S.), 1098; Collins v. Tillou 
(1857), 26 Conn. 368, 68 Am. Dec. 
398: Hancock v. Gomez (1871), 
58 Barb. (N. Y.) 490, Goddard’s 
Cas. 585; Witman v. Felston 
(1859), 28 Mo. 601, Goddard’s Cas. 


2 B. & Ald. 310, Goddard’s Cas. 
579; Pittsburg Min. Co. v. Spoon- 
er (1889), 74 Wis. 307, 42 N. W. 
259, 17 Am. St. R. 149; Floyd v. 
Patterson (1888), 72 Tex. 202, 10 
S. W. 526, 13 Am. St. R. 787, aff’d 
18 S. W. 654. 

70See Moss Mercantile Co. vy. 
First Nat. Bank (1905), 47 Oreg. 
361, 82 Pac. 8, 2 L. R. A. (N. S.) 
657, 8 Ann. Cas. 569, Goddard’s 
Cas. 585. 
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gaged, but which was independent of and separate from the 
undertaking of the agent to receive and account for it. But 
where compelling the agent to account would require the court 
to enforce the illegal act or contract itself, the illegality would 
be a bar.”? 


Where the principal has put property or money into the hands 
of an agent to be thereafter devoted to an unlawful purpose, 
the principal may repent and recover the property or money, 
if he does so while the transaction still remains unexecuted.7 


§ 337. Agent’s duty to keep accounts.—As part of this duty 
to account may be considered the agent’s duty to keep accounts. 
It is, of course, not the duty of every agent to keep his princi- 
pal’s accounts, but where an agent is entrusted with money 
to be used, or is engaged in a transaction which requires ex- 
penditures or involves collections or receipts, and the like, it 
is his duty to keep and be prepared to render true and correct 


71 See Peters v. Grim (1892), (1902), 112 Ky. 606, 66 S. W. 421, 


149 Pa. 163, 24 Atl. 192, 34 Am. 
St. 599 (unlawful transaction 
wholly ended, and money in ques- 
tion not the proceeds of it); 
Repplier v. Jacobs (1892), 149 Pa. 
167, 24 Ati. 194 (same); Baldwin 
v. Potter (1874), 46 Vt. 402, God- 
dard’s Cas. 581; Gilbert v. Amer- 
ican Surety Co. (1902), 57 C. C. 
A. 619, 121 Fed. 499, 61 L. R. A. 
253. 

72 See Leonard v. Poole (1889), 
TBE INI, OG, Bias PA INS BBs Hie hil 
Am. St) R. 667, 4 Ll. R. A> 728; 
McMullen v. Hoffman (1899), 174 
U. S. 639, 19 Sup. Ct. 839, 43 LL. 
Ed. 1117; Kennedy v. Lonabaugh 
CST) el OMaWiyO- moog, 17 bac: 
1079; Citizens Bank v. Mitchell 
(1909), 24 Okla. 488, 103 Pac. 720; 
Central Trust Co. v. Respass 


99-AmasSt. Raeslis boule RerAcn47o- 

Compare Mitchell y. Fish 
(1911), 97 Ark. 444, 134 S. W. 940. 

73 See Bernard v. Taylor (1893), 
23 Oreg. 416, 31 Pac. 968, 37 Am. 
St. R. 693, 18 L. R. A. 859, God- 
dard’s Cas. 582; Kiewert v. Rinds- 
kopf (1879), 46 Wis. 481, 1 N. W. 
163, 32 Am. Rep. 731, Mechem’s 
Cas. 497; Ware v. Spinney (1907), 
G6 Kan: 289) 91 Pae 787, 13 tok. 
A. (N. 8.) 267, 18 Ann. Cas. 1181; 
Wasserman vy. Sloss (1897), 117 
Cal. 425, 49 Pac. 566, 59 Am. St. 
R. 209, 88 LL R. A. 176; Clarke 
v. Brown (1886), 77 Ga. 606, 4 
Am. St. R. 98; Munns vy. Commis- 
sion Co. (1902), 117 Iowa 516, 91 
N. W. 789; Smith vy. Blachley 
(1898), 188 Pa. 550, 41 Atl. 619, 
68 Am. St. R. 887, 
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accounts of his transactions.74 Where it is conceded or shown 
that money or property came into his hands, the burden is on 
him to show what he did with it, and he cannot expect to satisfy 
his duty merely by general assertions that it was properly ex- 
pended or disposed of: he must be prepared to account for 
it, and to produce the usual vouchers or other evidence.75 
Where he claims to be reimbursed for expenditures, he must be 
able to show what they were, and that they were proper in 
purpose and amount.76 

The principal may, of course, waive the requirement, or show 
by his words or conduct that he does not expect it, but unless 
he does so, the rule is as stated.” 

Doubts caused by the agent’s failure to keep proper accounts 
will be resolved against him.78 


§ 338. Duty to give notice of collection—Upon collecting 
money for his principal, the agent—unless he already has in- 
structions from the principal, or there is an established course 
of business, as to remitting or disposing of it, with which he 
may and should comply without waiting for any further in- 
structions??—should give the principal notice of the collection 
within a reasonable time, and if he has done so, the agent can- 
not ordinarily be sued for the money until the principal has 


74 See Dodge v. Hatchett (1903), 
118 Ga. 888, 45 S. HE. 667, God- 
dard’s Cas. 569; Chicago Title & 
Trust Co. v. Ward (1904), 113 Ill. 
App. 327; Brigham v. Newton 
(1901), 106 La. 280, 30 So. 849; 
Boyce v. Boyce (1900), 124 Mich. 
696, 83 N. W. 1013; Riley v. Bank 
(1899), 57 S. Car. 98, 35 S. EH. 535. 

75 See Webb v. Fordyce (1880), 
55 Iowa 11, 7 N. W. 385; Gay v. 
Householder (1912), 71 W. Va. 
277, 76 S. HE. 450, Ann. Cas. 
[1914C] 297. 

76 See Moyses v. Rosenbaum 
(1900), 98 Ill. App. 7, Goddard’s 
Cas. 572. 


T7 See Rich v. Austin (1867), 
40 Vt. 416. 

78 See Illincis 
Hough (1878), 
dard’s Cas. 587. 

79 It would, of course, in many 
cases be the duty of the agent, 
either because of his instructions 
or of the established methods of 
procedure in such business, to at 
once remit the money without 
waiting for any further instruc: 
tions. See Clark v. Moody (1821), 
17 Mass. 145; Brown vy. Arrott 
(1843), 6 Watts & Serg. (Pa.) 402. 


Linen Co. vy. 
91 Ill. 638, God- 
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make a demand for it with which the agent has refused or 
neglected to comply.80 If the principal has learned, through 
some other source, of the collection, he may, of course, demand 
the money without waiting to be informed by the agent, though 
he seems not to be obliged to do so where the agent is already 
in default. No demand is ordinarily necessary where it appears 
that the agent denies or has repudiated the agency.®! 


§ 339. The agent will be liable for interest if he fails 
to give notice of the collection, or if he uses or applies the money 
contrary to instructions, or if he fails to pay it over upon de- 
mand.8? 

The statute of limitations will usually not begin to run in the 
agent’s favor until he has given notice of the collection, or until 
a demand has been made upon him, or at least until the prin- 
cipal who has learned of the collection could have made a 
demand,®* though the cases upon this point seem to be in some 
confusion.®4 


§ 340. Agent must not mix principal’s funds with his own. 
—The agent should not mix his principal’s funds with his own; 
if he does so and they are lost, he will be liable for their loss.85 


80 See Jett v. Hempstead (1869), 
25 Ark. 462, Mechem’s Cas. 496; 


Bedell v. Janney (1847), 9 Ill. 
193, Goddard’s Cas. 597. 

81See Hammett v. Brown 
(1877), 60 Ala. 498; Judith 


Transp. Co. v. Williams (1907), 
36 Mont. 25, 91 Pac. 1061; Wad- 
dell v. Swann (1884), 9 N. Car. 
108. 

82See Thorp v. Thorp (1902), 
75 Vt. 34, 52 Atl. 1051. 

83 See Jett v. Hempstead, supra; 
Teasley v. Bradley (1900), 110 
Ga. 497, 35 S. E. 782, 78 Am. St. 
R. 113, Goddard’s Cas. 601; White- 
head v. Wells (1874), 29 Ark. 99. 

84 See Campbell v. Roe (1891), 


32 Neb. 345, 49 N. W. 452; Mast v. 
Easton (1885), 33 Minn. 161, 22 
N. W. 253; Campbell v. Boggs 
(1865), 48 Pa. 524; Goodyear Rub- 
ber Co. v. Baker (1908), 81 Vt. 
39) GO At 160-17 Ro AL ONES) 
667, 15 Ann. Cas. 1207; Guarantee 
Trust Co. v. Farmers’ Bank 
(1902), 202 Pa. 94, 51 Atl. 765. 

85 Where lawyers who had col: 
lected money for clients deposited 
it in their own names in a bank, 
pending a distribution to their 
respective clients, and before this 
was effected the bank failed, it 
was held that the loss must fall 
upon the lawyers. Naltner vy. 
Dolan (1886), 108 Ind. 500, 8 N. 
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Neither should the agent mingle his principal’s property with 
his own; if he so commingles the two that they cannot be sepa- 
rated, or his own can not be identified, the principal may claim 


the whole mass.86 


The principal may follow and recover his money or property, 
so long as he can identify it, and until it comes into the hands 


of a bona fide holder for value and without notice.87 
money, which ordinarily has no ‘‘ear-mark,’ 


would usually prevail.®® 


A. 289, 58 Am. Rep. 61, Mechem’s 
Cash 6235. ‘The courtesaid: )e1n 
case it becomes the duty of an 
agent or trustee to deposit money 
belonging to his principal, he can 
escape the risk only by making 
the deposit in his principal’s 
name, or by so distinguishing it 
on the books of the bank, as to 
indicate in some way that it is 
the principal’s money. If he de- 
posit in his own name, he will 
not, in case of loss, be permitted 
to throw such loss on his prin- 
cipal. In such a case the good 
faith or intention of the trustee 
is in no way involved.” 

See also Massachusetts L. Ins. 
Co. v. Carpenter (1870), 32 N. Y. 
Super. 734, (aff'd 49 N. Y. 668), 
Goddard’s Cas. 589; Cartmell v. 


Allard (1871), 70 Ky. (7 Bush) 
482, Goddard’s Cas. 592. 
86See First Nat. Bank v. 


Schween (1889), 127 Ill. 573, 20 
Neoeeost, 1 Am. sSt, Roe 14s 
Lance vy. Butler (1904), 185 N. 
Car. 419, 47 S. HE. 488. 

87 Riehl v. Evansville Foundry 
Ass’n (1885), 104 Ind. 70, 3 N. 
BE. 633: Pearce v. Dill (1897), 149 
Ind, 136, 48 N. E. 788; Farmers’ 
Bank v. King (1868), 57 Pa. 202, 


As to 


> such a holder 


As to property of the non-negotiable 


98 Am. Dec. 215, Mechem’s Cas. 
590; Baker v. New York Nat. 
Bank (1885), 100 N. Y. 31, 2 N. 
E. 452, 16 Abb. N. C. 458, 53 Am. 
Rep. 150, Mechem’s Cas. 596; 
Englar v. Offutt (1888), 70 Md. 
185 16TACL 497 te Aime Stk oses 
National Bank v. Insurance Co. 
(8S) O04 UeSy 4 26 Is Ed: 
693; Roca v. Byrne (1895), 145 
IN Med SE GING Oke tilyy CIS waa, 
St. R. 599) 

88 Thus in Mobile, etc., Ry. Co. 
v. Felrath (1880), 67 Ala. 189, 
the court said: “The general 
proposition that a principal may 
pursue his property or his money 
which his agent may have mis- 
applied, is not doubted. From the 
necessity of the case an exception 
obtains as to money or that which 
is a circulating medium used and 
employed as money. Having no 
‘ear-marks,’—not capable of being 
identified and distinguished,—if 
the agent misuses or misapplies 
it, and it passes to the possession 
of one, upon a valuable considera- 
tion, and without notice, it may 
not be reclaimed.” See also Lime 
Rock Bank v. Plimpton (1835), 1? 
Pick, (Mass.) 159, 28 Am. Dec. 
286; Burnham v. Holt (1843), 14 
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class, even such a holder could not ordinarily defeat the prin- 
cipal’s claim.®® 


§ 341. Form of action—The form of action in which the 
agent’s duty to account may be enforced will usually depend 
upon the circumstances. In many cases an action for the breach 
of an express or implied contract to pay or deliver would be 
appropriate.®® If the agent has received money which it is his 
duty to pay or account for to the principal, an action for money 
had and received may be maintained.®! As has been seen, if an 
agent applies his principal’s money or property to an end or 
purpose not authorized, he may often be held lable for a con- 


version.® 


N. H. 367; Porter v. Roseman 
(1905), 165 Ind. 255, 74 N. H. 1105, 
112 Am. St. R. 222, 6 Ann. Cas. 
718, 

But a bank in which an agent 
deposits his principal’s money in 
his own name is merely a debtor, 
not a purchaser for value. Roca 
v. Byrne, supra; and where the 
bank has notice that the deposit 
belongs to the principal, it may 
not, with the agent’s consent, ap- 
ply it in payment of the agent’s 
debt to the bank. Baker v. New 
York Nat. Bank, supra. 

89See Barker vy. Dinsmore 
GUST2) 12) Pase427— 13, AmeaRep: 
697; Saltus v. Everett (1838), 20 
Wend. (N. Y.) 267, 32 Am. Dec. 
541; Edwards v. Dooley (1890), 
120 N. Y. 540, 24 N. E. 827; An- 
derson v. Patten (1912), 157 
Iowa 23, 1837 N. W. 1050; Steven- 
son v. Kyle (1896), 42 W. Va. 229, 
24 S. BH. 886, 57 Am. St. R. 854. 

90 See Greentree v. Rosenstock 
(1875), 61 N. Y. 583; Conaughtey 
v. Nichols (1870), 42 N. Y. 83. 

91 See Guernsey v. Davis (1903), 


Specific goods may often be recovered by an action 


67 Kan. 378, 73 Pac. 101; Gordon 
v. Hostetter (1867), 37 N. Y. 99, 
4s Abb: Praca (Ne Ss) 263. 

92See Laverty v. Snethen 
GUSTO), S68 Ne wy a 1522, bo Elow. 
Prac. 152, 23 Am. Rep. 184, Mech- 
em’s Cas. 486; Bartels v. Kinning- 
er (1898), 144 Mo. 370, 46 S. W. 
163, Goddard’s Cas. 595; Wells v. 
Collins (1889), 74 Wis. 341, 43 
N. W. 160, 5 L. R. A. 531; Salem, 
etc., Co. v. Anson (1902), 41 Oreg. 
562.00) Pacwel 015 sOo eb aewGno: 
Chase v. Baskerville (1904), 93 
Minn. 402, 101 N. W. 950; Bridge- 
port Organ Co. v. Snyder (1908), 
147 N. Car. 271, 61 S. E. 51; Com- 
ley v. Dazian (1889), 114 N. Y. 
161, 21 N. EB. 1385; Britton vy. Wer- 
rin’ (1902)),0 Lule New yYre2so. a OoeUNe 
E. 954. 

Failure to turn over the iden- 
tical money or thing received will 
or will not be a conversion, de- 
pending upon the duty. It may 
be the duty of a mere servant or 
special agent to turn over the 
very thing he received; or, as in 
the case of a general sales or col- 
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of replevin.% 

Law and not equity is usually the forum, but where the 
agent’s duties are fiduciary in character and involve a dealing 
with trust funds, an action in equity for an accounting may be 
maintained.9* So also may it where the accounting would be so 
complicated and involved that it could not be settled at law 
without great difficulty, and, ordinarily, where third persons 
also were sought to be held liable as trustees of the principal’s 
property or money. 


6. To give Notice to his Principal. 


§ 342. Duty to give notice of material facts coming to his 
knowledge.—It is the duty of the agent to give the principal 
timely notice of all facts coming to the agent’s knowledge, re- 
lating to the subject matter of the agency, which it is material 
for the principal to know for the protection of his interests, 
and which the agent can and may communicate to him.% 

This duty may present itself under a great variety of circum- 
stances. Thus the duty of loyalty, as has been seen, may require 


Brooks (1883), 94 N. Y. 71; Dill- 
man v. Hastings (1891), 144 U. 
S. 136, 12 Sup. Ct. 662, 36 L. Ed. 
878; Warren v. Holbrook (1893), 
95 Mich. 185, 54 N. W. 712, 35 
Am. St. R. 554. 


lection agent, to pay over the 
amount collected but not in the 
identical money received. Com- 
pare Hazelton v. Locke (1908), 
104 Me. 164, 71 Atl. 661, 20 L. R. 
A. (N. S.) 35, 15 Ann. Cas. 1009; 


Farrelly v. Hubbard (1896), 148 95See Taylor v. Tompkins 
N. Y. 592, 43 N. E. 65; Vandelle (1876), 49 Tenn. (2 Heisk.) 89. 
v. Rohan (1901), 36 N. Y. Misc. 96 See Devall v. Burbridge 
239, 73 N. Y. Supp. 285. (1842), 4 Watts & Serg. (Pa.) 


In Walter v. Bennett (1857), 
IGHeNGEY eon ites Said Le 
duty of an agent for sale is to 
account for the proceeds of his 
priucipal’s property, but he is not 
guilty of a conversion if he does 
not deliver the specific proceeds 
to his principal.” 

93 See Terwilliger v. Beals 
(1872), 6 Lans. (N. Y.) 408. 

94 See Moxon v. Bright (1869), 
L. R. 4 Ch. App. 292; Marvin v 


305, Mechem’s Cas. 499; Clark v. 
Bank of Wheeling (1851), 17 Pa. 
322, Goddard’s Cas. 600; Brown 
v. Arratt (1843), 6 Watts & Serg. 
(Pa.) 402; Emerson y. Turner 
(1910), 95 Ark. 597, 130 S. W. 
538; Dorr v. Camden (1904), 55 
W. Va. 226, 46 S. EH. 1014, 65 L. 
R. A. 348; Hegenmyer v. Marks 
(1887), 37 Minn. 6, 32 N. W. 785, 
5 Am. St. R. 808. 
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the agent to disclose to his principal any interests or engage- 
ments which the agent may have, either on his own account or 
for other persons, which may disqualify him for loyal devotion 
to the principal’s interests. 

If he has undertaken to care for, protect or represent the 
principal’s property or interests, and such property or interests 
are attacked or threatened or imperiled by hostile forces or 
impending dangers or wrongful acts, it would ordinarily be 
the agent’s duty to inform the principal, so that he may take 
such steps as he desires to protect his interests. If the agent 
finds himself unable or unwilling to carry out undertakings for 
which the principal depends upon him, he should give the prin- 
cipal timely notice, that he may make other arrangements. If 
debts which were to be paid to him are not paid, if deliveries 
which were to be made to him are not made, if notices, demands, 
waivers, permissions, and the like which should come to him do 
not come or if those which should not come do come,—in these 
and a great variety of similar cases, he should give the principal 
timely notice. 


§ 343. —— This duty of giving notice is not only import- 
ant in itself, but it furnishes the foundation for the rule, here- 
after to be considered,®” that notice to the agent is notice to 
the principal. 


97 See post § 486. 


CHAPTER XIII. 


OF THE DUTIES AND LIABILITIES OF THE AGENT TO THIRD 
PERSONS. 


§344. In general. 

I. Liasrmiry In Contract CASES. 
345. Agent ordinarily not liable 

on authorized contract made 

in principal’s name. 

Rules here to be stated as- 

sume normal legal capacity 

of agent. 

347. What cases of liability may 

occur. 

1. Where Agent makes Contract 
for Disclosed Principal without 
Authority. 


340. 


348. Basis of liability. 

349. How lack of authority may 
arise. 

350. What forms present them- 
selves. 

351. Liability of agent. 

352. —— Implied warranty of 
authority. 

353. In what form of action 
liable. 

354. When liable on the contract 
itself. 


355-357. Limitations—Agent may 
limit his implied representa- 
tion. 

358,359. The measure of dam- 
ages. 

8360. Effect of ratification. 

2. Where there was no responst- 
ble Principal. 

861. Agent liable if no principal 
in existence. 

862. Inchoate corporations, 


363. Unincorporated societies and 

associations, 

Public meetings, 

tees, etc. 

365. Existing principal 
disqualified. 

366. Principal dead at time of 
contract. 

3. Where Agent pledges his per- 
sonal Responsibility. 

367. In general. 

368-370. Effect of not disclosing 

existence or name of prin- 

cipal. 

Agent may intentionally 

pledge his own credit. 

. Agent may unintentionally 

pledge his own credit. 

. Agent may deal in such way 

that other party may then 

elect him as the contracting 

party. 

Effect as election of taking 

agent’s contract in writing, 

etc. 

Agent may so contract that 

it becomes question of fact 

as to who is bound. 

Agent of foreign principal. 

Presumption that principal 

was to be bound. 

Presumption stronger in 

case of public agent. 

Where supposed agent was 

the real principal 


364, commit- 


legally 


371. 


374. 


375. 


376. 
377. 
378. 


379. 
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4. Where Agent has obtained 893. Agent liable for fraud, mis- 


Money from third Person. representation or deceit. 
380. In general. 394. Agent liable for his wilful 
381. No recovery of money prop- or malicious acts. 

erly paid to which princi- 395. Agent liable for trespass. 
pal was entitled. 396. Liability of agent for con- 

382-384. When money voluntarily version. 
paid by mistake may be re- 897. Agent liable for his negli- 
covered. gent acts in performing his 

385. Money obtained illegally. agency. 

886. Liability where principal’s 398. Agent not liable to third 
right terminated after pay- persons in tort for breach 
ment. of duty owing to principal 

387. Where agent is mere stake- alone. 
holder. 399. Agent not liable to third 

5. Where Agent has_ received person for not undertaking 

Money for third Person. service in which third per- 
388-390. Money delivered to agent son interested. 

by principal for third per- 400. Agent not liable to third 
son. persons where neither he 
II. Liaprviry In Torr. nor his principal owed 

391. Agency usually no defense them a duty. 
in tort cases. 401. Agent’s liability for non- 

392. Agent liable for negligent feasance or misfeasance. 
acts outside of employment. 402. How sued—Joinder. 


§ 344. In general—The ordinary purpose of the agent is 
to bring his principal into relations with third persons, to 
ereate rights and obligations between them, or to affect, modify, 
perform or extinguish rights and obligations existing between 
them, but not to bind or obligate himself. He may, however, 
so conduct himself—usually unintentionally but sometimes by 
design—as to incur such a liability. This liability, under vary- 
ing circumstances, may be either (1) in contract or (2) in 
tort. 


I. Lyapmiry rv Contract Cases. 


§ 345. Agent ordinarily not personally liable on authorized 
contract made in principal’s name.—Before proceeding to dis- 
cuss the cases in which the agent may incur a personal liability, 
it is worth while to recall to mind the general rule of normal 
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agency, which is, that, where a contract is made by an author- 
ized agent in the name and on the account of a competent prin- 
cipal, the agent ordinarily incurs no personal liability upon or 
with reference to that contract. The agent may, of course, ex- 
pressly guarantee or endorse, or become surety upon, the prin- 
cipal’s contract, but unless he does so, he does not, merely by 
making it for his principal, guarantee either that the principal 
will perform his contract or that he can perform it. Neither 
does he by implication guarantee the honesty, solvency or good 
faith of his principal, or the legal sufficiency or validity of the 
contract. 

The same rule applies also to the collateral promises, under- 
takings and similar acts of the agent made in good faith, in 
the name of the principal, and within the scope of the agent’s 
authority. 


§ 346. Rules here to be stated assume normal legal capacity 
of agent.—It must also be kept in mind that the rules herein- 
after stated as to the cases in which an agent may incur a per- 
sonal liability, ordinarily assume that, the agent is of normal 
legal capacity. Thus though an agent may be personally liable 
if he pledges his own personal responsibility or by implication 
warrants his authority, and the like, that result might not 
follow if the agent, in the particular case, were an infant, an 
insane person, a married woman at common law, or a corpora- 
tion acting ultra vires. 

Attention may now be directed to the cases in which the 
agent may make himself liable to third persons. 


§ 347. What cases of liability may occur.—The agent may 
make himself liable to third persons in contract cases either— 

(1) Where he makes a contract for a disclosed principal 
but without authority ; 

(2) Where he contracts in the name of a principal having 
no legal existence; 

(3) Where, though authorized to bind his principal, he 
pledges his personal responsibility ; 

(4) Where he has obtained money for his principal from the 
third person; 
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(5) Where he has received money from his principal for 
the third person. 
Each of these cases will be separately considered. 


1. Where he makes a Contract for a disclosed Principal but 
without Authority. 


§ 348. Basis of liability—A person who, without attaching 
any qualifications, assumes as agent for another to make a 
-ontract with a third person, thereby impliedly if not expressly 
represents that he is in fact authorized by his principal to 
make the contract as he does; and if it proves to be unauthor- 
ized the assumed agent will be liable to the third person for 
the loss sustained by the latter from the failure of the contract 
because of the lack of the assumed authority. 

This representation is ordinarily one of fact and not of law, 
but of facts which are usually more fully within the actual or 
potential knowledge of the agent than of the third person. 


§ 349. How lack of authority may arise.—The agent’s lack 
of authority may result either, first, because he never possessed 
it; second, because once having had it, it has since expired; or, 
third, because, while having some authority, or authority to 
perform the given act in a certain way, he has exceeded his 
authority, or failed to observe the conditions prescribed. 

The first of these cases, 2. e., that in which the authority was 
never conferred, is doubtless the simplest one. The principal 
may have intended to confer it, he may have promised to confer 
it, he may have attempted to confer it, but, by the hypothesis, 
he never did confer it. 

The agent may believe, on what would ordinarily seem plausi- 
ble grounds, that he has the authority, as where he receives 
what purports to be a genuine power of attorney but which 


1See Beattie v. Lord Ebury Michael yv. Jones: (1884), 84 Mo. 
(1868), L. R. 7 Ch. App. 777; 578; McReavy v. Eshelman (1892), 
Abeles v. Cochran (1879), 22 Kan. 4 Wash. 757, 31 Pac. 35; Walker 
405, 31 Am. Rep. 194; Holt v. Win- v. Bank of New York (1854), 9 
field Bank (1885), 25 Wed. 812; N. Y. 582, Seld. Notes 257. 
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proves to be a forgery; but his belief alone will not save him. 

An authority once existing may have ceased to exist for a 
variety of reasons: the principal may have revoked it; it may 
have been terminated by the principal’s death, or bankruptcy, 
or marriage, or, perhaps, insanity; changes of the law, de- 
struction of the subject-matter, sale of the subject-matter, and 
the like, may have terminated it,? and of this termination the 
agent may in fact have been ignorant, but here again his igno- 
rance would not necessarily save him. 


§ 350. What forms present themselves.—The question of 
liability for acting without authority may arise in one of four 
classes of cases: 

1. Where an agent erroneously believing himself authorized, 
makes an express representation as to his authority. 

2. Where an agent, knowing that he is not authorized, makes 
an express representation as to his authority. 

3. Where an agent, erroneously believing himself authorized, 
makes no express representation, but assumes to act as one 
having authority. 

4. Where an agent, knowing that he has no authority, makes 
no express representation, but assumes to act as one authorized. 


§ 351. Liability of agent.—In all of these cases the agent 
will be liable to the third person with whom he deals for the 
injury which such person naturally and proximately sustains 
by reason of the act’s being unauthorized. 

For the case in which the agent expressly or by implication 
represents that he has authority when he knows he has none, 
the common law action of deceit ordinarily furnishes an ade- 
quate remedy.® 


§ 352. Implied warranty of authority.—But it is not 
at all necessary to the liability of the agent that he should have 
acted in bad faith, although that fact may affect the form or 


2See ante § 183, et seq. 3 B. & Ad. 114, Wambaugh’s Cas. 
$See Polhill v. Walter (1832), 496. 
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the extent of his liability. Even where in good faith he be- 
lieves he has authority to make the contract, but has not, he 
may nevertheless be held liable. For this case, what has been 
termed the ‘‘brilliant fiction’? of an ‘‘implied warranty of 
authority’’ has been invented, in pursuance of which the agent 
may be held liable in many cases to which the doctrine of 
deceit would not extend.* 

The agent who makes no reservations to the contrary is held 
to promise that his representation of authority is true in fact, 
and for this promise the consent of the other party to deal with 


him as agent supplies the consideration.® 


§ 353. In what form of action liable-—The liability of the 
agent may, therefore, according to the facts, be enforced either 
in an action of tort or of contract. 


4See Collen v. Wright (1857), 
8 El. & Bl. 647, Wambaugh’s Cas. 
506; Oliver v. Bank of England 
[1902], 1 Ch. 610; Sheffield Cor- 
poration v. Barclay [1905], App. 
Cas. 392; Bank of England vy. Cut- 
ler [1908], 2 K. B. 208; Blower 
v. Van Noorden [1909], Transy. 
L. R. (S. C.) 890; Rederi Aktie- 
bolaget Nordstjernan v. Salvesen 
(1903), 6 Ct. Sess. Cas. (5th 
Series) 64; Maneer v. Sanford 
(1904), 15 Manitoba 181; Russell] 
v. Koonce (1889), 104 N. Car. 237, 
10 S. E. 256; Kroeger v. Pitcairn 
(1882), 101 Pa. 311, 47 Am. Rep. 
718, Mechem’s Cas. 501, Wam- 
baugh’s Cas. 509; Farmers’ Trust 
Co. v. Floyd (1890), 47 Ohio St. 
Ws CATING WOR IS Pl Fara, Se ee 
846, 12 L. R. A. 346; Anderson v. 
Adams (1903), 43 Oreg. $21, 74 
Pac. 215; Oliver v. Morawetz 
(1897); 97 Wis. 332) 72) No W. S877. 

5Thus in Collen v. Wright, 
supra, it is said. “The obligation 
arising in such a case i3 well ex- 


pressed by saying that a person 
professing to contract as agent 
for another impliedly if not ex- 
pressly undertakes to or promises 
the person who enters into such 
contract upon the faith of the pro- 
fessed agent being duly author- 
ized, that the authority which he 
professes to have does in point 
of fact exist. The fact of enter- 
ing into the transaction with the 
professed agent as such is good 
consideration for the promise.” 

The doctrine is not confined to 
the cases in which the act of the 
other party is the making of a 
contract. It may operate as an 
agreement to indemnify the other 
party against loss resulting from 
the doing of some other act, de 
mandable if the agent had the au- 
thority he assumed to have, but 
not demandable if he had not 
that authority. See Sheffield Cor- 
poration v. Barclay [1905], App. 
Cas. 392. 
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Where the agent, knowing that he is unauthorized, has made 
express representations as to his authority; and also where he 
has assumed to act, knowing that he is unauthorized, an action 
on the case for the deceit is an appropriate remedy. 

Where, however, the agent acted in good faith, an action 
based upon the express or implied warranty of authority would 
be the appropriate remedy. 

And even in the former cases where the action for deceit 
might be maintained, the party injured may, at his option, 
ignore or waive the element of deceit and base his action upon 
the express or implied warranty.® 


§ 354. When liable on the contract itself —It has sometimes 
been held that an agent who makes a contract without authority 
is liable upon the contract itself, as though originally made by 
him as principal; but the better rule is that the agent is liable 
on the contract itself only in those cases in which the contract 
contains apt words to bind him personally, or in which he has 
pledged his personal responsibility.7 In other cases the action 
should be, not on the contract, but on the express or implied 
warranty of authority, or for the deceit. 


§ 355. Limitations—Agent may limit his implied representa- 
tion.—Since the basis of the doctrine of the agent’s implied 


6 See White v. Madison (1862), 
26 N. Y. 117, 26 How. Prac. 481; 
Seeberger v. McCormick (1899), 
178 Ill. 404, 53 N. E. 340. 

Compare Gilmore v. Bradford 
(1890), 82 Me. 547, 20 Atl. 92. 

7 See Ballou v. Talbot (1820), 
16 Mass. 461, 8 Am. Dec. 146, 
Wambaugh’s Cas. 494; Patterson 
v. Lippincott (1885), 47 N. J. L. 
457, 54 Am. Rep. 178, Mechem’s 
Cas. 507, Wambaugh’s Cas. 514; 
Haupt v. Vint (1911), 68 W. Va. 
657, 70 S. E. 702, 34 L. R. A. 
(N. S.) 618, Goddard’s Cas. 657; 


Hancock vy. Yunker (1876), 83 Ill. 
208, Goddard’s Cas. 659; Taylor v. 
Nostrand (1892), 184 N. Y. 108, 
31 N. E. 246; Cole v. O’Brien 
(1892), 34 Neb. 68, 51 N. W. 316, 
3838 Am. St. R. 616; American 
Surety Co. v. Morton (1912), 32 
Okla. 687, 122 Pac. 1103, 39 L. 
R. A. (N. S.) 702; Simmonds v. 
Long (1909), 80 Kan. 155, 101 Pac. 
1070, 28 L. R. A. (N. S.) 5538. 

In North Dakota, under the 
code, see Kennedy v. Stonehouse 
(1904) 13 N. Dak. 232, 100 N. W. 
258. 


227 


§ 356] OUTLINES OF AGENCY 
representation of authority is found in the fact that the agent’s 
assumption to act as agent ordinarily involves a representation 
that he 7s agent, and that the factual foundation of this repre- 
sentation is usually more completely within the actual or poten- 
tial knowledge of the agent than of the third person with whom 
he assumes to deal, it is obvious that the agent may alter the 
basis of the dealing by openly limiting the representation which 
he makes. Thus he may expressly disclaim responsibility and 
leave the other party to decide for himself ;8 he may use words 
whose known significance is to limit his responsibility in a cer- 
tain way ;® or, without making any express representation, he 
may fully and fairly lay all the facts concerning his authority 
before the other party so that he may decide for himself. In 
such a case the other party cannot claim to have been misled 
by the agent’s representations, and the agent will not be liable. 


§ 356. So to make the agent liable in any case, the 
contract must be one which would have been of some legal value 
against the principal if the agent had been authorized to make 
it. If the contract, though authorized, would have been void, 
or entirely illegal, the other party can not ordinarily sustain 
a legal loss by its failure.11 Neither could he, ordinarily, where 


8See Halbot v. Lens [1901], 1 A. 408; Dillon v. MacDonald 


Ch. 344. 

9As where the agent signed, 
adding the words “by telegraphic 
authority of’ a named principal, 
which words, in that market, 
were habitually used to show that 
the agent did not assume responsi- 
bility for the correctness of the 
telegram. Lilly v. Smales, [1892] 
1 Q. B. 456, Wambaugh’s Cas. 524. 

10 See Newport v. Smith (1895), 
61 Minn. 277, 63 N. W. 734; Thil- 
many v. Iowa Paper Bag Co. 
(1899), 108 Iowa 357, 79 N. W. 
261, 75 Am. St. R. 259, Goddard’s 
Cas. 661; Kansas Nat. Bank v. 
Bay (1901), 62 Kan. 692, 64 Pac. 
596, 84 Am. St. R. 417, 54 L. R. 


(1901), 21 New Zeal. 45; Blower 
v. Van Noorden [1909], Transv. 
Le R (S269 S90: 

11See Dung v. Parker (1873), 
52 N. Y. 494; Baltzen v. Nicolay 
(1873), 538 N. Y. 467; where con- 
tract would have been void under 
the statute of frauds; if it were 
simply voidable and had not been 
avoided, it might nevertheless be 
of value. See McCarthy v. Young 
(1898), 19 Australian L. Times 
231); Merchants’, etc., Packet Co. 
v. Streuby (1907), 91 Miss. 211, 
44 So. 791, 124 Am. St. R. 651, 
(contract illegal, 4. e an ultra 
vires one). 


228 


LIABILITY OF AGENT TO THIRD PERSONS ([§§ 357, 358 


the contract could not be enforced because of some defect or 
disability in the other party himself.!2 

If the contract as made was merely voidable but not void, 
no substantial damages at any rate could ordinarily be recov- 
ered until the alleged principal had disaffirmed or repudiated 
the contract.}8 


§ 357. —— There is ordinarily no implied warranty by the 
agent that the principal has authority to make the contract. 
‘‘He simply covenants that he has authority to act for his 
principal, not that the act of the principal is Jegal and bind- 
ing,’ 714 


§ 358. The measure of damages.—The damages to be re- 
covered against the agent for acting without authority must, in 
general, be compensation for the loss which the other party has 
naturally and proximately sustained by reason of the false as- 
sertion of authority. In the case of a contract, the measure 
will usually be compensation for the loss sustained by not ob- 
taining a then binding contract.15 In the case of other acts 
than the making of a contract, it will be compensation for the 
loss naturally and proximately resulting from the fact that the 
other party has done, upon the demand of the agent and in 
reliance upon his implied assertion of the right or title to de- 
mand it, an act which would have been justified if that right or 
title had existed, but which, because of the lack of that justifi- 
cation, has subjected him to the loss in question.16 


12See Kent v. Addicks (1903), Q. B. Div. 126, Wambaugh’s Cas. 
60 C. C. A. 660, 126 Fed. 112, 521; Firbank’s Exs. v. Humphreys 
Writ of Certiorari denied 192 U. (1886), 18 Q. B. Div. 54, Wam- 
S. 607, 24 Sup. Ct. 851, 48 L. Ed. baugh’s Cas. 517; Anderson v. 
585. Adams (1903), 43 Oreg. 621, 74 

13 See Patterson v. Lippincott Pac. 215; Farmers’ Trust Co. v. 
(1885), 47 N. J. L. 457, 1 Atl. 506, Floyd (1890), 47 Ohio St. 525, 26 
54 Am. Rep. 178, Mechem’s Cas. N. HE. 110, 21 Am. St. R. 846, 12 


507, Wambaugh’s Cas. 514. L. R. A. 346. 
14See Thilmany vy. Iowa Paper 16See Oliver v. Bank of Eng- 
Bag Co., supra. land, [1901] 1 Ch. 652, [1902] 1 


15 See Meek v. Wendt (1888), 21 Ch. 610, [1903] App. Cas. 114. 
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§ 359. In the case of a contract, the measure may be 
the same as that of the liability of the principal if he had not 
performed an authorized contract of the same sort; but it is 
not necessarily so. 

Thus if the principal subsequently became insolvent, the 
damages which might be assessed against him would not neces- 
sarily be the same as those which might be recovered of the 
agent, since the agent does not, by implication, guarantee either 
the solvency of his principal or his performance of the contract.” 

The costs and expenses of an action to determine whether 
the contract can be enforced against the principal, may usually 
be recovered as damages wherever such an action can be deemed 
to have been fairly and reasonably brought.18 


§ 360. Effect of ratification—It must be kept in mind in 
dealing with this question, that, as has been seen in a preceding 
chapter,!® the agent’s lack of authority at the time may often 
be cured by the subsequent ratification of the principal; and 
that such subsequent ratification will often relieve the agent of 
his liability to the other party for having acted without au- 
thority.?° 

This would probably not be true if and where ratification by 
a wholly undisclosed principal were permitted. 


2. Where there was no responsible Principal. 


§ 361. Agent liable if no principal in existence——For rea- 
sons analogous to those referred to in the preceding sections, one 
who assumes to act as agent for a principal having no legal 
existence—as, for example, a committee, a voluntary society, a 
proposed corporation not yet created, an alleged corporation 
whose corporate existence has failed or expired, and the like— 
may often be held personally liable. 


17See Simons v. Patchett N. Dak. 232, 100 N. W. 258, 3 Ann. 


(1857), 7 El. & BI. 568. Cas. 217; Oliver v. Bank of Eng: 
18 See White v. Madison (1862), land, supra. 
26 N. Y. 117, 26 How. Prac. 481; 19 See Chap. VI. 


Kennedy v. Stonehouse (1904), 13 20 See ante, § 163. 
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§ 362. Inchoate corporations—One of the cases most fre- 
quently arising is that of the corporation contemplated but not 
yet legally created. Such a body, in the nature of the case, can 
make no present contract and can have no present agent. What 
are termed continuing offers may be made, which may be ac- 
cepted by the corporation when it comes into existence, and 
thus result in the formation of a contract. 

If, on the other hand, any present contract is to be made, the 
corporation cannot be a party to it.24, It must bind the promoter 
or other pretended agent, if it is to bind anybody.®? It may be 
that it binds nobody. If it then bound the agent, he could be 
released, when the corporation came into existence, by a nova- 
tion. Some courts hold that the corporation may ‘‘adopt’’ the 
contract.28 

Where one assumes to act as agent for a proposed corporation 
and the other party knows that it is not yet in existence, no 
implied warranty of authority, or of the existence of the prin- 
cipal, would arise. Both parties know that it is not true. 

If, though the agent knew the facts, the other party did not, 
and the agent assumed to act as for a then existing principal, 
such a warranty might arise.®* 

If, though the corporation had come into existence, there was 
some legal condition or requirement not complied with which 
in fact incapacitated it to make the contract, and the other 
party was ignorant of this, an agent who assumed to act for it 
as a presently competent principal, would usually be liable.?5 


21See Penn Match Co. v. Hap- Cattaraugus Water Co. (1894), 


good (1886), 141 Mass. 145, 7 N. 
BE. 22; Carmody v. Powers (1886), 
60 Mich. 26, 26 N. W. 801; 19 
Harvard Law Review 97. 

22 See Kelner v. Baxter (1866), 
L. R. 2 C. P. Cas. 174, Wambaugh’s 
Cas. 1016. 

23 See Battelle v. Pavement Co. 
(1887), 37 Minn. 89, 33 N. W. 327; 
McArthur v. Times Printing Co. 
(1892), 48 Minn. 319, 51 N. W. 
216, $1 Am. St. R. 653; Oakes v. 


143 N. Y. 480, 38 N. HE. 461, 26 
L. R. A. 544. 

24See Lagrone vy. Timmerman 
(1895), 46 S. Car. 372, 24 S. B. 
290. 

25 See Seeberger v. McCormick 
(1899), 178 Ill. 404, 53 N. E. 340; 
Farmers ‘Trust Co. v. Floyd 
(1890), 47 Ohio St. 525, 26 N. E. 
210) (Z1eAm Ste RR. 846):12) eR: 
A. 346. 
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§ 363. Unincorporated societies and associations—Some- 
what similar questions arise respecting unincorporated clubs, 
societies, lodges and other associations, not partnerships. Such 
societies, not being legal entities, cannot as such have agents, 
though all or part of the members may unite to have an agent. 

One who assumed to act as agent for such an association would 
not by implication warrant its legal existence or capacity to 
one who knew the facts; though he might so act as to incur that 
liability to one who did not know the facts. 

In many cases, a personal liability for contracts made by 
those acting for such groups is based upon a ground later to 
be considered, namely, that, because of the unsatisfactory char- 
acter of such groups as parties to a contract, it is open to find 
as a fact that the credit was extended to the agents personally, 
where they have not expressly excluded that liability.?® 


§ 364. Public meetings, committees, etc—What was said 
above applies all the more strongly to such temporary and 
evanescent groups as public meetings, committees, and the like. 
Personal liability of those who assume to represent such groups 
is frequently based upon the reasonableness of finding that the 
credit was extended to the alleged agents personally, rather 
than to the elusive principals whom they claim to have repre- 
sented.2? 


§ 365. Existing principal legally disqualified —Somewhat 
similar are the cases wherein, though the alleged principal 
exists, he is subject to some legal disability. Such is the case 


26 See Ash vy. Guie (1881), 97 
Pa. 493, 39 Am. Rep. 818, Mech- 
em’s Cas. 45; Lewis v. Tilton 
(1884), 64 Iowa 220, 19 N. W. 911, 
52 Am. Rep. 486, Mechem’s Cas. 
510; Codding v. Munson (1897), 
52 Neb. 580, 72 N. W. 846, 66 Am. 
St. R. 524, Goddard’s Cas. 667; 
Fredendall v. Taylor (1868), 23 
Wis. 538, 99 Am, Dec. 203; Win- 
ona Lumber Co. v. Church (1895), 


6 S. Dak. 498, 62 N. W. 107; 
Clark v. O’Rourke (1896), 111 
Mich. 108, 69 N. W. 147, 66 Am. 
SIR 389: 

27See Hichbaum v. Irons 
(1843), 6 Watts & S. (Pa.) 67, 
40 Am. Dec. 540, Goddard’s Cas. 
665; Codding v. Munson, supra; 
Blakely v. Bennecke (1875), 59 
Mo. 193; Steele v. McElroy 
(1853), 33 Tenn. (1 Sneed) 341. 
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of the infant principal. If the other party knew he was an 
infant, he could not assert an implied warranty to the contrary. 
If the other party did not know it, it is held that there is no 
breach of an implied warranty until the infant principal dis- 
affirms the contract on that ground,?8 which, perhaps, he may 
never do. 

In the case of the married woman at common law, whose 
contract was not voidable but void, there would doubtless be a 
liability on the part of her assumed agent to one who was igno- 
rant of her status.?9 


§ 366. Principal dead at time of contract.— Where there has 
been a competent principal, but, without the knowledge of either 
party, he is dead at the time of making the contract, it was 
formerly held that the agent, not being guilty of any wrong, 
was not liable ;8° but later cases have held that the doctrine of 
implied warranty would apply to such a case.#! It certainly 
would, if the agent knew of the death but the other party did 
not. 


3. Where Agent pledges his personal Responsibility. 


§ 367. In general.—The foregoing subdivision deals with 
the cases in which the agent incurs a personal liability by as- 
suming to act without adequate authority. But that is not the 
only case. The agent may also make himself liable in many 
cases where, though he was authorized to make the particular 
contract in question, he makes it in such a manner as not to bind 
the principal. 

What these cases are, is here to be considered. They will 
usually be found to arise under one or the other of two general 
situations: 1. Where though adequately authorized, he con 


283See Patterson v. Lippincott 80 See Smout v. Ilbery (1842), 
(1885), 47 N. J. L. 457, 1 Atl. 506, 10 Mees. & Wels. 1, Goddard’s Cas. 
54 Am. Rep. 178, Mechem’s Cas. 6538, Wambaugh’s Cas. 499. 

507, Wambaugh’s Cas. 514. 81 See Yonge v. Toynbee [1910], 

29 See Edings v. Brown (1845), 1%. B. 215. 

1 Rich. (S. Car.) 255. 


233 


§ 368] OUTLINES OF AGENCY 

eeals the existence or the identity of his principal. 2. Where 
though adequately authorized, and disclosing both the existence 
and the identity of his principal, he nevertheless pledges his own 
responsibility. 


§ 368. Effect of not disclosing existence or name of prin- 
cipal. or the obvious reason that he discloses no one else to 
be bound and must be presumed to intend to bind some one, 
the agent who conceals the fact of his agency, and contracts as 
the ostensible principal, will ordinarily be personally liable.%* 

So he will be generally where, though the fact of the agency 
is disclosed, he conceals the name and identity of his principal; 
although this case is not so clear. It is not impossible to contract 
with an unknown but existing person; and the agent may so 
frame his contract as to bind only this person if any one, as 
where he expressly states that he contracts ‘‘for and on ac- 
count of owner,’’ though he does not name him.’? But for the 
ardinary ease, if the agent, though known to be one, conceals 
the name and identity of his principal and contracts in his 
own name without limiting his lability, he will be personally 
liable upon the contract.*4 


82See Davenport v. Riley 
(1822), 2 McCord. (S. Car.) 198, 
Wambaugh’s Cas. 659; Murphy v. 
Helmrich (1884), 66 Cal. 69, 4 
Pac. 958, Goddard’s Cas. 670; 
Cochran v. Rice (1910), 26 S. Dak. 
893, 128 N. W. 583, Ann. Cas. 
1913B, 570, Goddard’s Cas. 672; 
Winsor v. Griggs (1849), 59 Mass. 
(5 Cush.) 210, Goddard’s Cas. 
673; Holt v. Ross (18738), 54 N. 
Y. 472, 18 Am. Rep. 615, God- 
dard’s Cas. 674; Amans v. Camp- 
bell (1897), 70 Minn. 493, 73 N. 
W. 506, 68 Am. St. R. 547; Patrick 
v. Bowman (1892), 149 U. S. 411, 
13 Sup. Ct. 811, 866, 37 L. Hd. 790. 

838 See Pike v. Ongley (1887), 
18 Q. B. Div. 708, Wambaugh’s 


Cas. 662; Gadd yv. Houghton 
(1876), 1 Exch. Div. 357, Wam- 
baugh’s Cas. 578; Waddell v. Mor- 
decai (1836), 3 Hill (S. Car.) L. 
22; Lyon v. Williams (1856), 71 
Mass. (5 Gray) 557. 

84 See Nichols v. Weil (1900), 
30 Misc. 441, 62 N. Y. Supp. 477, 
Goddard’s Cas. 674; Holt vy. Ross, 
Supra; Landyskowski v. Lark 
(1896), 108 Mich. 500, 66 N. W. 
871; Dockarty v. Tillotson (1902), 
64 Neb. 432, 89 N. W. 1050; Me 
Clure y. Central Trust Co. (1900), 
65a NA WYepel0S tS SENG Een Tues 
L. R. A. 153; Neely. v. State 
(1894), 60 Ark. 66, 28 S. W. 800, 
46 Am. St. R. 148, 
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No particular method of disclosing the principal is essential ;85 
but the burden, in general, is upon the agent to make the dis- 
closure, not upon the other party to discover it.38 


§ 369. This liability arises ordinarily in view of the 
situation at the time of making the contract. An agent there- 
fore who would escape personal responsibility under this rule 
must disclose his principal at the time of making the contract, 
and the subsequent disclosure of the principal will not.be suffi- 
cient to relieve the agent.8” 

In many of these cases wherein the principal is undisclosed, 
the principal himself, as will be seen hereafter,® may also be 
held liable when discovered; but the fact that he may be held 
responsible does not relieve the agent; it simply gives the other 


85 Thus he may be pointed out 
or otherwise identified. See Mer- 
cer vy. Leihy (1905), 139 Mich. 
447, 102 N. W. 972, Goddard’s 
Cas. 676. 

86 See Cobb v. Knapp (1877), 
Fil Si NG BEC A Wacky DRO, tals 
Baldwin v. Leonard (1867), 389 
Vt. 260, 94 Am. Dec. 324; Holt 
v. Ross, supra. 

The mere fact that one is the 
sort of person who usually acts 
as agent for another, is not of 
itself enough; he may in the 
given case be acting for himself. 
Thus the mere fact that one is 
auctioneer or broker or factor or 
an express company, is not enough. 
See Holt v. Ross, supra; Argers- 
inger v. McNaughton (1889), 114 
No Y¥2"535, 20 N. H. £022: 11 Am. 
St. R. 687; Mills v. Hunt (1837), 
17 Wend. ‘GN: Y.)) 333, 20 id. 431; 
Hamlin v. Abell (1894), 120 Mo. 
188, 25 S. W. 516; Meyer v. Red- 
mond (1912), 205 N. Y. 478, 98 
Nee 9067 4) lon bbe eAe (ONS 55) 000s 

Actual knowledge by the other 


party of the agency would, of 
course, suffice. See Forrest v. Mc 
Carthy (1899), 30 N. Y. Misc. 125, 
61 N. Y. Supp. 853; Chase v. De- 
bolt (1845), 7 Ill. 371; Warren 
v. Dickson (1862), 27 Ill. 115; 
Boston & Me. R. Co. v. Whitcher 
(1861), 88 Mass. (1 Allen) 497. 
So would facts equivalent to 
knowledge or in view of which 
the other party could not reason- 
ably believe that the agent was 
pledging his own credit where he 
had not expressly pledged it. See 
Johnston v. Armstrong (1892), 
83 Tex. 325, 18 S. W. 594, 29 Am. 
St. R. 648; Alexander, etc., Lum- 
ber Co. v. McGeehan (1905), 124 
Wis. 325, 102 N. W. 571; Drake 
v. Pope (1906), 78 Ark. 327, 95 
S. W. 774. 
87 See Cobb v. Knapp, supra. 
At any time before the contract 
is closed will suffice: Bracken- 
ridge v. Claridge (1898), 91 Tex. 
527, 44 S.°W. 819, 48 L. R. A. 593. 
88 See post § 465. 
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party an option to pursue the one or the other as he pleases. 


§ 370. The converse of the rule laid down in the pre- 
ceding sections is, of course, true. If the agent makes a full 
disclosure of the fact of his agency and of the name of his 
principal, and contracts only as agent and for the principal so 
disclosed, he incurs no personal responsibility. 


§ 371, Agent may intentionally pledge his own credit.—An 
authorized agent acting for a disclosed principal may pledge 
his own credit, either intentionally or unintentionally. Thus 
the other party, who, of course, may propose such terms for 
dealing as he chooses, may say to the agent, ‘‘I will not trust 
your principal, but I will trust you,’’ and the agent, feeling 
sure that his principal will protect him, may assent, and bind 
himself to the other party.89 In this case the agent will be 
liable upon the contract, and the principal will not be. There 
was then and there an election to deal with the agent only. 

Or the other party may say to the agent, ‘‘I will not trust 
your principal alone, but I will trust him if you also will join 
in the contract, either as joint maker or surety,’’ and the agent 
may assent to this, in which case both principal and agent will 
be bound, according to the form of the contract. 


§ 372. Agent may unintentionally pledge his own credit.— 
An authorized agent, acting for a disclosed principal, may un- 
intentionally or inadvertently pledge his own credit. Thus, 
though he intended to bind the principal, he may sign a written 
contract in his own name, not using words indicating his agency, 
in which case the so-called parol evidence rule will prevent his 


89 See Jones v. Gould (1910), 
200° N. Y. 18,,92 N. B. 1071; 200 


106, 19 Ann. Cas. 771; Shordan 
Ver picylers i G1S82) eer Sin sindiae SS 


N. Y. 554, 94 N. H. 1095; Sadler 
v, Young (1909), 78 N. J. L. 594, 
75 Atl. 890; Carroll v. Bowen 
(1910), 1138 Md. 150, 7% Atl. 128. 

40 See Dahlstrom vy. Gemunder 
(1910), 198 N. Y. 449, 92 N. E. 


Calder v. Dobell (1871), L. R. 6 
C. P. 486, Wambaugh’s Cas. 564; 
Wilder v. Cowles (i868), 100 
Mass. 487; Rondquist v. Higham 
(1885), 33 Minn. 490, 24 N. W. 
190. 
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showing by parol to relieve himself of liability that it was not 
the intention to bind himself.*4 In many such cases, the prin- 
cipal also might be held at the option of the other party. 

So in executing a promissory note, for example, the agent may 
say ‘‘I promise,’’ and sign ‘‘A. agent,’’ or ‘‘A. agent of P.,’’ 
and the like, supposing he thereby binds the principal, only to 
find that, under the rules of law, such additions as ‘‘agent,’’ 
‘‘agent of P.,’? and the like, are usually treated merely as 
descriptio personae.*® In such a ease, the principal cannot 
usually be held upon the note. 


§ 373. Agent may deal in such way that other party may 
then elect him as the contracting party——An authorized agent 
acting for a disclosed principal may so deal that the other party, 
when the time comes to close the contract, may decide to take 
the credit of the agent (with his consent, of course), instead 
of that of his principal, and, if he does so, the agent will be 
liable and not the principal. Thus it is said in a leading case,* 
‘if, at the time of the sale, the seller knows not only that the 
person who is nominally dealing with him is not principal but 
agent, and also knows who the principal really is, and, not- 
withstanding all that knowledge, chooses to make the agent his 


41 Thus, see Higgins v. Senior Hassett (1886), 76 Cal. 203, 18 


(1841), 8 Mees. & Wels. 834, Pac. 320, 9 Am. St. R. 193, Mech- 
Mechem’s Cas. 456, Wambaugh’s em’s Cas. 442; Price v. Taylor 
Cas. 554, Goddard’s Cas. 464; (1860), 5 H. & N. 540, Wam- 


Cream City Glass Co. v. Fried- baugh’s Cas. 603; Tucker Mfg. Co. 


lander (1893), 84 Wis. 53, 54 N. 
Wes soon Amor Stam. Soo,maL ala, 
R. A. 185; Jones v. Littledale 
(1837), 6 Ad. & El. 486, Wam- 
baugh’s Cas. 552. 

This will be so, though he is 
known to be an auctioneer or 
broker who is usually employed 
in selling property as an agent 
for others: Meyer v. Redmond 
(1912), 205 N. Y. 478, 98 N. E. 
906, 41 L, R. A. (N. 8S.) 675. 

42See ante § 286; Hobson Vv. 


v. Fairbanks (1867), 98 Mass. 101, 
Wambaugh’s Cas. 614; Sturdivant 
v. Hull (1871), 59 Me. 172, 8 Am. 
Rep. 409, Wambaugh’s Cas. 619; 
Merchants’ Bank v. Central Bank 
(1846), 1 Ga. 418, 44 Am. Dec. 
665, Goddard’s Cas. 460; Pratt v. 
Beaupre (1868), 13 Minn. 187, 
Goddard’s Cas. 463. 
43Thompson v. Davenport 
(1829), 9 B. & Cres. 78, Mechem’s 
Cas. 547, Wambaugh’s Cas. 637. 
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debtor, dealing with him alone, then, according to the cases of 
Addison v. Gandasequi,*# and Paterson v. Gandasequi,*® the 
seller cannot afterwards, on the failure of the agent, turn round 
and charge the principal, having once made his election at the 
time when he had the power of choosing between the one and 


the other.’’ 


Whether the credit was thus given to the agent, rather than 
to the principal, is, usually, 7. e., where the facts are disputed, 
or where more than one inference may reasonably be drawn 
from undisputed facts, a question for the jury.*® 


§ 374. Effect as election of taking agent’s contract in writ- 


44 Addison v. Gandasequi (1812), 
4 Taunt. 574, Mechem’s Cas. 547, 
Wambaugh’s Cas. 529. 

45Paterson v. Gandasequi 
(1812), 15 East 62, Mechem’s Cas. 
545, Goddard’s Cas. 738, Wam- 
baugh’s Cas. 527. 

In the cases referred to a Span- 
ish merchant who had come to 
London to buy goods, arranged 
with a firm there to open negotia- 
tions for him. This firm invited 
dealers to come to the firm’s 
counting house with samples, etc., 
to meet the Spanish merchant, 
and the plaintiffs did so. There 
the Spanish merchant took up the 
negotiations, selected the goods, 
and arranged for the price, but 
when the order was given it was 
signed by the London firm, ac- 
cepted by the sellers, and the Lon- 
don firm was debited by the 
sellers on their books, and the 
London firm credited the sellers 
upon the firm’s books. The Span- 
ish merchant obtained the goods, 
and, upon the failure of the Lon- 
don firm before payment, the 
sellers sought to recover the price 
from the Spanish merchant who 


had not yet paid any one for the 
goods. It was held to be a ques- 
tion for the jury whether the 
sellers had dealt with the London 
firm as the buyers, and upon be- 
ing found by the jury that they 
had, it was held that the Span- 
ish merchant was not liable to 
the sellers, but only to the Lon- 
don firm. 

The sellers might have stipu- 
lated for the liability of the Lon- 
don firm in addition to that of 
the Spanish merchant, but the 
jury found that they took the 
firm’s credit instead of his. 

46 See Paterson v. Gandasequi, 
supra; Anderson v. Timberlake 
(TS96) pala Ala: Site 221So841e 62 
Am. St. R. 105, Goddard’s Cas. 
650; Cobb v. Knapp (1877), 71 N. 
Y. 348, 27 Am. Rep. 51; Steam- 
ship Co. v. Merchants’ Desp. 
Transp. Co. (1883), 185 Mass. 421; 
Fleming v. Hill (1879), 62 Ga. 
751; Whitney v. Wyman (1879). 
LOD US. 392, 25S Bids 91050; 
Mechem’s Cas. 452; Hovey v 
Pitcher (1850), 13 Mo. 191, God 
dard’s Cas. 652. 
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ing, etc.—It has sometimes been held that if the other party, 
with knowledge of the principal, takes from the agent the lat- 
ter’s contra*t in writing, this constitutes a conclusive election 
to deal with the agent only ;47 but the weight of authority is 
the other way.*8 Taking the agent’s written contract is sig- 
nificant, but it is not conclusive. The facts may show that, while 
he secured the agent’s credit, he had bargained for that of 
the principal also. 

So the fact that entries or charges are made against one party 
or the other, does not settle the question as to whom the credit 
was given. Such entries are significant but not conclusive.” 


§ 375. Agent may so contract that it becomes a question of 
fact as to who is bound.—So an agent in conducting informal 
negotiations, by word of mouth, letter, telegram, etc., may use 
expressions like, ‘‘I’’ will buy, pay, sell, ete., by which he 
means to say that his principal will buy, pay or sell, but which 
the other party, not knowing that intention, may be found rea- 
sonably to have interpreted as meaning that the agent personally 
will buy, pay or sell, and to have assented accordingly.5° 
Whether the other party did reasonably so interpret the trans- 
action, is, usually, a question of fact for the jury; but if only 
one inference may fairly be drawn the court may decide it. It 
will do so also where it is a question of the construction of a 
written instrument. 


49See Meeker v. Claghorn 
(1871), 44 N. Y. 349, Goddard’s 
Cas. 739; Foster v. Persch (1877), 


47 See Chandler v. Coe (1874), 
54 N. H. 561, Wambaugh’s Cas. 
573; Ferguson v. McBean (1891), 


OPT CaIGs) 2iabac bls. 14 cer, (OS No ¥a400e Dyer va. Switt 
A. 65; Gillig v. Lake Bigler Road (1891), 154 Mass. 159, 28 N. EB. 8. 
Co. (1866), 2 Nev. 214. 60 See Kirkpatrick v. Stainer 

48 See Calder v. Dobell (1871), (1839), 22 Wend. (N. Y.) 244, 


L. R. 6 C. P. 486, Wambaugh’s 


Cas. 564: Byington v. Simpson 
(1883), 134 Mass. 169, 45 Am. Rep. 
314, Mechem’s Cas. 558, Wam- 


baugh’s Cas. 581; Barbre v. Good- 
ale (1896), 28 Oreg. 465, 38 Pac. 
67, 43 Pac. 378. 


Wambaugh’s Cas. 531; Williamson 
v. Barton (1862), 7 H. & N. 899, 
Wambaugh’s Cas. 535; Hovey v. 
Pitcher (1850), 13 Mo. 191, God- 
dard’s Cas. 652; Whitney v. Wy- 
man (1879), 101 U. S. 392, 25 L. 
Ed. 1050. 
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§ 376. Agent of foreign principal—It was formerly 
thought to be the law, and still seems to be the rule in England, 
that an agent who contracts for a foreign principal is himself 
personally liable, unless his liability be expressly excluded, be- 
cause it must be presumed that credit was given to the agent 
rather than to the foreign and inaccessible principal; but this 
rule no longer prevails in this country, and the agent of a 
foreign principal stands upon the same ground in this respect 
as the agent of a domestic principal.®! 


§ 377. Presumption that principal was to be bound.— 
Where dealings are had with one known to be acting as the 
agent of a known principal, the presumption will be that credit 
was given to the principal, and that the principal, rather than 
the agent, was to be bound,®? but this presumption may be re- 
butted by evidence of an intention to bind the agent per- 
sonally.58 

The burden .of proof in such a case is therefore upon the 
person seeking to hold the agent.54 


§ 378. Presumption stronger in case of public agent.—In 


51See Kirkpatrick y. Stainer 
(1839), 22 Wend. (N. Y.) 244, 
Wambaugh’s Cas. 531; Maury v. 
Ranger (1886), 38 La. Ann. 485, 
58 Am. Rep. 197; Oelricks Vv. 
Ford (1859), 64 U. S. (23 How.) 
49, 16 L. Ed. 534. 

For the English rule, see Elb- 
inger Actien-Geselleschaft v. Claye 
(1873), L. R. 8 Q. B. 313, Wam- 
baugh’s Cas. 542. 

In Victoria, see Cheong vy. Loh- 


manne [1007 se Vilcty oleae Rb 7a. 
British Columbia: Taylor v. 
Davennort (1910), 14 West. L. 
Rep. 257. 


52 See Anderson v. Timberlake 
(1896) 5 114 Ala, e307, -22e8So0. 430), 
62 Am. St. R. 105, Goddard’s Cas. 


650; Meeker v. Claghorn (1871), 
44 N. Y. 349, Goddard’s Cas. 739; 
Moline Malleable Iron Co. v. York 
fron Co: | CUSoi) 21 Co Gants aos 
838 Fed. 66; Johnson vy. Welch 
(18%6), 242) We aVae wl 8.5 2408Gen 1a: 
585; Walker v. Cross (1908), 87 
C. C. A. 324, 160 Fed. 372; Cass 
v. Lord (1920), 286 Mass. 430, 
128 N. E. 716. Compare Worthing- 
ton v. Cowles (1873), 112 Mass. 
30, Wambaugh’s Cas. 540; Alex- 
ander Lumber Co. v. McGeehan 
(1905), 124 Wis. 325, 102 N. W. 
571 

53 See Hovey v. Pitcher (1850), 
13 Mo. 191, Goddard’s Cas. 652. 

54See Blount vy. Tomlinson 
(1909), 57 Fla. 35, 48 So. 751. 
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the case of a public agent, the presumption that the agent was 
not to be personally bound is stronger than in the case of a 
private agent ;55 and a known public agent will only be held 
personally bound where the evidence is very clear of an inten- 
tion so to bind him.5* And a public agent who discloses the 
source of his authority, and is guilty of no fraud or misrepre- 
sentation, is not ordinarily liable upon an implied warranty of 
authority ; because his authority is a matter of public law or 
record, which the other party must examine for himself.5” 
He may, of course, charge himself expressly. 


§ 379. Where supposed agent was the real principal._— 
Where one purports to contract as agent for a named principal, 
but it appears that he was himself the real principal, and used 
the name of that principal ‘‘as representing himself when en- 
gaged in a particular business, he cannot complain of being 
held if the fact happens to be discovered.’’58 


4. Where Agent has obtained Money from third Person. 


§ 380. In general—A number of questions may arise 
concerning the right of a third person, who has paid money to 
one as agent for another, to reconsider and regain the money 
so paid from the one to whom as such agent it had been thus 
paid. 


§ 381. No recovery of money properly paid to which prin- 


55See Knight v. Clark (1886), 430, Mechem’s Cas. 454. 

48 NoJ. Le. 22)°2 Atl. 780,57 Am. School Town v. Kendall (1880), 
Rep. 534, Mechem’s Cas. 434; 72 Ind. 91, 37 Am. Rep. 139; 
Ogden v. Raymond (1853), 22 Moral School Twp. v. Harraison 
Conn. 379, 58 Am. Dec. 429; Hall (1881), 74 Ind. 93. 

v. Lauderdale (1871), 46 N. Y. 57 See McCurdy v. Rogers 
70; Hodgson v. Dexter (1803), 1 (1866), 21 Wis. 197, 91 Am. Dec. 
Cranch (U. S.) 345, 2 L. Ed. 130. 468. 

56 As to what constitutes such 58 See Isham vy. Burgett (1893), 
evidence, see Brown v. Bradlee 157 Mass. 546, 32 N. E. 907, Wam- 
(1892), 156 Mass. 28, 30 N. H. 85, baugh’s Cas. 656. 

15 lL. R. A. 509, 32 Am. St. Rep. 
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cipal was entitled—Where a third person intentionally and 
voluntarily pays money to an authorized agent for a principal 
entitled to receive it, he cannot recover it from the agent, and 
the fact that the agent, in violation of his duty to his principal, 
has not paid the money over to the latter, does not justify a 
recovery of it by the third person from the agent. That is a 
matter for his principal. 


§ 382. When money voluntarily paid by mistake may be 
recovered.— Where a third person has, by mistake or without 
consideration, or by the fraud of the principal alone, voluntarily 
paid money to one as agent for the use of his principal (and 
which the third person could therefore recover from the prin- 
cipal), the agent will not be liable to the person paying it, if, 
before notice of the mistake, he has paid it over to his prin- 
cipal.6° That is the very thing the payer expected him to do 
with it. The action should be against the principal. 

If, however, before he has paid it over or changed his posi- 
tion to his prejudice, he is notified of the mistake, etc., and 
directed not to pay the money over, the case is altered. Here, 
if the third person could recover the money from the principal 
if he had received it, he is usually permitted to intercept and 
recover it from the agent, and if the agent pays it to the prin- 
cipal after such notice, the agent will ordinarily be liable not- 
withstanding.*! The principal who has received it might ordi- 
narily be held, at the option of the payer. 


59See Gulf City Construction 
Co. v. Louisville & N. R. Co. 
(1898), 121 Ala. 621, 25 So. 579; 
Huffman v. Newman (1898), 55 
Neb. 7138, 76 N. W. 409. 

60 See Hauenstein v. Ruh 
(1905) 5 Toe New Jace 98) 62eeAtI 
184; Lang y. Friedman (1912), 
166 Mo. App. 354, 148 S. W. 992; 
Owen v. Cronk [1895], 1 Q. B. 
265, Goddard’s Cas. 688; Shepard 
v. Sherin (1890), 43 Minn. 382, 


45 N. W. 718, Goddard’s Cas. 678; 
Elliott v. Swartwout (1836), 35 
U. S. (10 Pet.) 137, 9 L. Ed. 373; 
Cabot v. Shaw (1889), 148 Mass. 
459, 20 N. BH. 99. 

61 See Smith v. Binder (1874), 
75 fll. 492; Herrick v. Gallagher 
GUST 60m Barbee a@Naee Ye) DOGS 
Mechem’s Cas. 512; O’Connor v. 
Clopton (1882), 60 Miss. 349; 
Gosslin v. Martin (1910), 56 Oreg. 
231, 107 Pac. 957. 
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§ 383. Equivalent to a payment over, within the fore- 
going rules, would be a settlement with the principal upon the 
basis that this payment was good, or a release of securities, or 
the incurring of a binding obligation upon the same basis, under 
such circumstances that the agent would be prejudiced, by 
having the original payment now called in question ;® but not 
a mere statement of accounts or merely placing the amount to 
the credit of his principal.® 


§ 384. Where, however, the agency was not known, 
and therefore there could be no implied permission or consent to 
his paying it over, the agent will be liable even though he has 
paid the money to his principal.*4 


§ 385. Money obtained illegally—An agent who has ob- 
tained money from third persons illegally, as by practicing 
fraud, compulsion or extortion,® or by joining in the fraud or 
other wrong of his principal, will be hable to the person paying 
it, although he has paid it over to his principal. 

At his option, the other party might ordinarily bring his 
action against the principal.® 


§ 386. Liability where principal’s right terminated after 
payment.— Where money has been properly paid to the known 
agent of a principal then entitled to receive it, but the prin- 
cipal’s right to keep it is later terminated,—for example, by 
rescission or failure of conditions—it is generally held that an 
action for its recovery must be brought against the principal, 


62See Buller v. Harrison 65 See Ripley v. Gelston (1812), 
(1777), 2 Cowp. 565, Goddard’s 9 Johns. (N. Y.) 201, 6 Am. Dec. 
Cas. 680; Langley v. Warner 271; Grover v. Morris (1878), 73 


(1850), 3 N.. Y. 327; LaFarge vy. 
Kneeland (1827), 7 Cow. (N. Y.) 
456; Cabot v. Shaw, supra. 

68 See Smith vy. Binder, supra; 
Buller v. Harrison, supra; Gar- 
land v. Salem Bank (1812), 9 
Mass. 408, 6 Am. Dec. 86. 

64See Smith v. Kelly (1880), 
43 Mich. 390, 5 N. W. 437. 


N. Y. 473; Lilienthal y. Carpenter 
(1912), 148 Ky. 50, 146 S. W. 2; 
Moore v. Shields (1889), 121 Ind. 
267, 23 N. E. 89, Goddard’s Cas. 
686; Larkin v. Hapgood (1884), 
56 Vt. 597; Hardy v. American 
Exp. Co. (1902), 182 Mass. 328, 
65 N. E. 375, 59 L. R. A. 781. 

66 See Grover v. Morris, supra. 
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and not against the agent, even though the agent has not yet 
paid it over.¢? It became the principal’s money when it was 
paid, and he is the proper person from whom to demand it. 


§ 387. Where agent is mere stakeholder.—Where the per- 
son to whom the money was paid was not really the agent of 
either party, but a mere stakeholder, authorized to hold the 
money until an agreed event is determined, and then is to pay 
it over to the person entitled, and he pays it over in violation 
of the agreement, or before the event is determined, the party 
who is entitled may recover it from him.® 


5. Where Agent has receiwed Money for third Person. 


§ 388. Money delivered to agent by principal for third 
person.—Where money has been delivered to an agent by the 
principal with instructions to pay it to a third person, this 
creates ordinarily only a revocable agency, and the principal 
may countermand the order to pay, and recover the money from 
the agent, at any time before the situation has been changed,® 
as where the agent has either paid it over to the third person, 
or assumed an obligation to such third person to pay it to him. 

So long as it remains a mere revocable agency, the third per- 
son may not ordinarily recover the money from the agent, 


67 See Ellis v. Goulton [1893], 
1 Q. B. 350; Kurzawski v. Schnei- 
der) (1897) 179 Pa. 500) 36 Atl 
819; Bogart v. Crosby (1889), 80 
Cal. 195, 22 Pac. 84; Bleau_ v. 
Wright (1896), 110 Mich. 183, 68 
N. W. 115; Huffman v. Newman 
(1898), 55 Neb. 718, 76 N. W. 409; 
Wilson v. Wold (1899), 21 Wash. 
398, 58 Pac. 223, 75 Am. St. R. 846. 

Compare Smith vy. Binder 
(1874), 75 Ill. 492. 

Agent liable where he acted for 
an undisclosed principal: Pan- 
coast v. Dinsmore (1909), 105 


Me. 471, 75 Atl. 43, 184 Am. St. 
R. 582. 

68 See Read v. Riddle (1886), 
48 N. J. L. 359, 7 Atl. 487. 

69 See Beers vy. Spooner (1838), 
9 Leigh (Va.) 153; Clark v. Cilley 
(1860), 36 Ala. 652, 76 Am. Dec. 
343; Brockmeyer v. Washington 
Bank (1888), 40 Kan. 744, 21 Pac. 
300; Tiernan y. Jackson (1831), 
3050. S. (6) Pet) 5805.8 are Hdl 
234; McDonald vy. American Nat. 
Bank (1901), 25 Mont. 456, 65 
Pac. 896, 
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though the cases are in great conflict.79 If the agent has as- 


sumed a legal obligation to pay it to the third person, the latter 
may recover it accordingly.7! 


§ 389. But there may be more than a mere revocable 
agency between the principal and the agent: there may be a 
contract between them that the agent shall pay the money to the 
third person. Whether the third person may sue for and recover 
it in such a case from the agent is not certain. It is held in a® 
good many cases that a person for whose benefit a contract was 
made but who was not a party to it, cannot maintain an action 
at law upon it. Many other cases—doubtless a majority—rec- 
ognize the right of the beneficiary under a contract, though not 
a party to it, to sue upon and enforce it.7” 

This, however, is a question for a treatise on the law of con- 
tract. 


§ 390. So, again, instead of being a mere revocable 
agency, or a contract to pay to the third person, the money may 
be put into the hands of the so-called agent in trust for the 
benefit of the third person. If the so-called agent, 7. e., the 
trustee, accepts the trust, the beneficiary may have such rem- 
edies, equitable or legal, as he may have in such cases under the 
law of trusts;7% but that also is foreign to the present subject. 


70See Williams v. Everett 
(1811), 14 East 582, Goddard’s 
Cas. 689; Seeman v. Whitney 


9 Bing. 372; Walker v. Rostron 
(1842), 9 Mees. & Wels. 411; 
Griffin v. Weatherby (1868), L. R. 


(1840), 24 Wend. (N. Y.) 260, 35 
Am. Dec. 618; Burton v. Larkin 
(US8%- 36) ane 246,16 Pac. 308, 
59 Am. Rep. 541; Nolan v. Manton 
(1884), 46 N. J. L. 231, 50 Am. 
Rep. 403. 

Compare Hall v. Marston 
(1822), 17 Mass. 575; Keene v. 
Sage (1883), 75 Me. 138. 


71See Goodwin y. Bowden 
(1867), 54 Me. 424; Wyman v. 
Smith (1849), 2 Sandf. (N. Y.) 


332; Crowfoot v. Gurney (1832), 


BO), 18% diss, 

72 See 1 Williston on Contracts, 
§§ 347-403. 

See also the exhaustive note 
upon this subject in 71 Am. St. 
Rep. 176. Also 25 L. R. A. 257; 
39 Am. St. Rep. 5381; 9 Am. Dec. 
155; 3 Am. Dec. 305. 

73 See McKee v. Lamon (1895), 
159 U.S. 3h7, 16> Sup: Ct, 11, 40 
L. Ed. 165; Rogers Locomotive 
Works v. Kelley (1882), 88 N. Y. 
234. 
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II. Lrasmiry or AGENT IN TORT. 


§ 391. Agency usually no defense in tort cases.—It is fre- 
quently said that, in actions brought by third persons to recover 
for torts committéd against them, the relation of principal and 
agent does not exist. The ideas which underlie this statement 
are chiefly these:—1. The law has certain standards of conduct 

which every one who acts must comply with, for the protection 
* of other persons. Neither one’s own business nor one’s prin- 
cipal’s business may lawfully be carried on in disregard of other 
persons’ rights. 2. If one does as agent that which his prin- 
cipal has not attempted to authorize, and which constitutes a 
tort against a third person, the assumed agent must answer for 
it, because he is the real and the only wrongdoer. 3. If one 
does as agent that which a principal has purported to authorize, 
but which he could not lawfully authorize, and which constitutes 
a tort against a third person, the assumed agent cannot justify 
his act by his principal’s authority, for by the hypothesis the 
principal had none, and the actor must answer to the third 
person for his wrongful act. The fact that the assumed prin- 
cipal might also be liable would be no defense to the agent if 
the third person preferred to recover of the latter. 


§ 392. Agent liable for negligent acts outside of employ- 
ment.—An agent or servant is clearly personally liable to third 
persons for his negligent acts outside of his employment, where- 
ever he would be liable for the same act if he had not pretended 
to be agent. The principal or master would not be liable (since 
the act by the hypothesis is outside of the employment) and 
the agent or servant is the real wrongdoer. If an agent or 
servant, for example, acting entirely outside of his employment, 
should take his master’s horse and cart and go off upon ‘‘a 
frolic of his own,’’ and while so engaged should injure a third 
person by his negligent management of the horse and cart, he 
would be liable to the person so injured, but the master would 
not be lable. 
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§ 393. Agent liable for fraud, misrepresentation or deceit. 
—An agent is personally liable for actionable fraud, misrepre- 
sentation or deceit practiced by him in the performance of his 
agency. One case of this sort has already been considered— 
conscious misrepresentation of his authority7?; but the liability 
is not confined to cases of that sort.7* The principal also may 
be held where the fraud is practiced in the course of the em- 
ployment. 


§ 394. Agent liable for his wilful or malicious acts—An 
agent may be held personally liable for actionable wanton or 
malicious acts done by him while acting as agent.7@ Although 
it was at one time thought that the principal could not be 
liable for such wilful acts,” it is now generally agreed that he 
may be, if they were done in the course of the employment.”8 


§ 395. Agent liable for trespass—An agent who commits 
an act against the person or property of another, which will 
constitute an actionable trespass if it be not justified, can not 
justify it merely by showing that he did it by the express or 
implied direction or authority of a principal, unless the prin- 
cipal himself could justify it. If he can not, the agent must 
answer to the third person,”? even though the master might 
also be held. The agent’s good faith will not save him, but it 


902; Hewett v. Swift (1862), 85 
Mass. (3 Allen) 420; Able v. 
Southern Ry. (1905), 73 S. Car. 
173, 52 S. E. 962; Schumpert v. 
Southern Ry. (1902), 65 S. Car. 


74 See ante, § 351. 

75 See Weber v. Weber (1882), 
47 Mich. 569, 11 N. W. 389, Wam- 
baugh’s Cas. 488; Wilder v. Beede 
(1898), 119 Cal. 646, 51 Pac. 1083; 


Reed v. Peterson (1887), 91 Ill. 
288: Endsley v. Johns (1887), 120 
Ill. 469, 12 N. E. 247, 60 Am. 
Rep. 572; Hedin v. Minn. Med. 
Inst. (1885), 62 Minn. 146, 64 
N. W. 158, 54 Am. St. R. 628, 35 
L. R. A. 417. 

76 See Garrett v. Sparks (1911), 
61 Wash. 397, 112 Pac. 501, God- 
dard’s Cas. 692; Carraher v. Allen 
(1900), 112 Iowa 168, 83 N. W. 


332, 438 S. EH. 8138, 95 Am. St. R. 
802. 

77 See post § 537. 

78 See post § 538. 

72See Mill v. Hawker (1875), 
L. R, 10 Exch. 92; Smith v. Colby 
(1878), 67 Me. 169; Blue v. Briggs 
(1894), 12 Ind. App. 105, 39 N. 
H. 885; Semonian v. Panoras 
(1922), — R. I. —, 116 Atl. 417, 
20 A. L. R. 83. 
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will ordinarily be a prerequisite to his right to recover indem- 
nity from the principal whose directions led him into the diffi. 
eulty. If the agent in committing the trespass violated the 
instructions of his principal, he would still be liable to the third 
person, but he could ordinarily recover no indemnity from his 
principal. 


§ 396. Liability of agent for conversion.—An agent who, 
without legal justification, takes, detains or sells the goods of 
another, is liable to the owner for the conversion, even though 
he acted in good faith, supposing the property to be that of 
his principal, or although he did so by the direction of his 
principal, supposing that the principal was authorized to give 
the directions. The fact that he has delivered to his principal 
the property taken, or has paid over to his principal the pro- 
ceeds of property wrongfully sold by his direction, is immate- 
rial, so far as his liability to the third person is concerned.®® 

Where, however, the agent has in good faith received from his 
principal property which he supposes to belong to the principal, 
it would not, it is held, of itself, constitute a conversion that 
he qualifiedly refused to surrender it, on demand by a third 
person, until he had had an opportunity to investigate, or confer 


80See Spraights v. Hawley Kershaw (1923), — Okla. —, 213 


(1867), 39 N. Y. 441, 100 Am. 
Dec. 452; Miller v. Wilson (1896), 
9S Ga. 567, 25S. B. 518, 58) Am. 
St. Rep. 319; Kimball v. Billings 
(1867), 55 Me. i147, 92 Am. Dec. 
581; Wing v. Milliken (1898), 91 
Me. 387, 40 Atl. 138, 64 Am. St. 
R. 238; Swim v. Wilson (1891), 
S0uCale 26. s2 eeaC Sore) CAM aot 
R, 110, 138 L. R. A. 605; Robinson 
v. Bird (1893), 158 Mass. 357, 33 
N. E. 391, 35 Am. St. Rep. 495. 
He need not be the sole con- 
verter; he is liable where he 
assists the principal Ping, yY. 


Pac. 840; Note, 20 A. L. R. 120. 

But see Frizzell v. Rundle 
(1889), 88 Tenn. 396, 12 S. W. 
918, 17 Am. St. R. 908; Roach v. 
Turk (1872), 56 Tenn. (9 Heisk.) 
708, 24 Am. Rep. 360. 

Held, not to be a converter 
where he acted in good faith in 
reliance upon an authority re- 
voked in fact but of which he was 
ignorant: Jones v. Hodgkins 
(1872), 61 Me. 480. See also 
White v. Bank (1916), 144 Cc. C. 
A. 257, 229 Fed. 975. 
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with his principal, even though the third person should show 
that he was entitled to it.8 


§ 397. Agent liable for his negligent acts in performing 
his agency—An agent or servant is also usually personally 
liable for injuries caused to third persons by his negligent acts 
done while executing his agency, wherever he would be if he 
were not agent. The agency or service may usually be per- 
formed without injury to third persons if performed with due 
eare by the agent or servant. The principal or master expects 
and often expressly directs that such due care shall be exercised. 
Nevertheless the agent or servant fails to do so, and the injury 
results. Here the agent or servant is the real wrongdoer, and 
he is liable to the person injured.®? Under our law, this tort 
is also imputed to the principal or master, because done in the 
course of his business, and he may be held liable though person- 
ally free from fault.8 In actual practice he is usually the one 
sued, but the agent or servant who was the actual wrongdoer 
is liable, and may be held by the person injured if he prefers to 
do so. 

Thus if a servant is driving his master’s horse and cart, al- 
though by the authority of the master and about the master’s 
business, he owes a duty to third persons, as well as to his mas- 
ter, to exercise due care in such driving, and if he negligently 
fails to do so and thereby injures a pedestrian or another driver, 
he is liable to the person injured, although his master may 
likewise be held. 


81See Singer Mfg. Co. v. King 
(1884), 14 R. I. 511; see also 
Goodwin v. Wertheimer (1885), 


420; Breen v. Field (1892), 157 
Mass. 277, 31 N. E. 1075; Corliss 
v. Keown (1910), 207 Mass. 149, 


99 N. Y. 149, 1 N. EH. 404. 

82 See Humphreys Co. y. Frank 
(1909), 46 Colo. 524, 105 Pac. 
1093; Southern Ry. Co. v. Grizzle 
(1905), 124 Ga. 735, 53 S. E. 244, 
110 Am. St. R. 191; Southern Ry. 
Co. v. Reynolds (1906), 126 Ga. 
657, 55 S. EH. 1039; Hewett v. 
Swift (1862), 85 Mass. (3 Allen) 


93 N. E. 143; Johnson v. Barber 
(1849), 10 Ill. 425, 50 Am. Dec. 
416, Wambaugh’s Cas. 475; Ben- 
nett v. Bayes (1860), 5 H. & N. 
391, Wambaugh’s Cas. 479; Hor- 
ner y. Lawrence (1874), 37 N. J. 
L. 46, Wambaugh’s Cas. 483, 
83 See post § 499. 
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The fact that the person injured is a fellow-servant of the 
one doing the injury, does not affect his liability,§* though the 
master might not be liable under the fellow-servant rule. 


§ 398. Agent not liable to third persons in tort for breach 
of duty owing to principal alone——An agent is not liable in 
tort to third persons who have suffered a loss because of the 
agent’s failure to perform some duty which he owed to his prin- 
cipal alone. This is quite clear in the case of purely contractual 
duties, even though the third person would have profited from 
the performance of the contract.85 But there are other cases. 
Thus, one who purchases real estate in reliance upon an opinion 
as to its title given to the vendor by the latter’s attorney, or 
who purchases a mortgage upon the strength of a search made 
by the attorney of the original mortgagee cannot, it has been 
held, recover of the attorney if the title proves defective or the 
search incomplete. 

Where, however, when the agent undertook the service, he 
contemplated that certain other persons or class of persons 
would rely upon his careful performance, and would be injured 
by his negligence, the situation as to such persons may be dif- 
ferent.8” 


84 See Osborne y. Morgan (1881), 
130 Mass. 102, 39 Am. Rep. 437, 
Mechem’s Cas. 518, Wambaugh’s 
Cas. 484. 

85 See Denny v. Manhattan Co. 
(1846)55 2 Denior (GN wy.) 5; 
(aff'd. 5 Denio 639), Goddard’s 
Cas. 694, Wambaugh’s Cas. 478. 

86 See Savings Bank v. Ward 
(1879), 100 U. S:. 195, 25 L. Ed. 
621; Dundee Mortg. Co. v. Hughes 
(1884), 20 Fed. 39; Houseman v. 
Girard Assn. (1876), 81 Pa. St. 
256; Fish v. Kelly (1864), 17 Com. 
B. (N. S.) 194; Buckley v. Gray 
(1895), 110 Cal. 339, 42 Pac. 900, 
52 Am. St. R. 88, 31 L. R. A. 862; 
Mallory v. Ferguson (1893), 50 


Kan. 685, 32 Pac. 410, 22 L. R. A. 
99; Talpey v. Wright (1895), 61 


_ Ark. 275, 32 S. W. 1072, 54 Am. 


Ste 206s 

Compare Lawall v. Groman 
GLS9%) 5 80) Pas bs 2s au Atos 
57 Am. St. R. 662: Glanzer v. 
Shepard (1922), 233 N. Y. 236, 135 
N. E. 275, 23 A. L. R. 1425; Mac- 
Pherson v. Buick Motor Co. 
(CUILG) Fe 20 Ne Ye OS2eelt TON. Ey 
1050, L. R. A. 1916F, 696. 

87 See Anderson y. Spriesters- 
bach (1912), 69 Wash. 393, 125 
Pacwl66 42 ete Re Aer CNe iGo) aloe 
Brown v. Sims (1898), 22 Ind. 
App. 317, 53 N. BH. 779, 72 Am. 
St. R. 308; Western Loan Co. v. 
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§ 399. Agent not liable to third person for not undertaking 
service in which third person interested.—So where an agent 
or servant has agreed with his principal or master that he will 
undertake for him some service in which third persons are inter- 
ested, but he never does undertake it, he is not liable for such 
failure to the third persons, although they may be injured by 
not getting the contemplated service. The agent is not liable to 
them contractually, for he has made no contract with them; and 
he is not liable to them in tort, for as yet he owes no duty to 
them, but only to his principal. 

If, however, he should enter upon performance and take 
control of the situation, he might thence forward come under 
duties to third persons.88 If one should agree to drive his 
principal’s omnibus, but later refuse to go near it, he would 
violate his contractual duty to his employer, but not violate 
any duty he owed to expectant passengers. But if he started 
to drive and received the third persons as passengers, he would 
then owe some duty to them. 


§ 400. Agent not liable to third persons where neither he 
nor his principal owed them a duty.—An agent may owe a 
duty to his principal, where neither he nor his principal owes 
any duty to third persons, though they may be interested in 
his performance of that duty. Thus a property owner who 
wishes to keep his own property neat and tidy, in order not 
to offend his neighbors, or to detract from the value of their 
property, may employ an agent or servant to keep his property 
in good order. If the agent or servant neglects his duty to his 
principal under this employment, and his principal thereby 


Abstract Co. (1904) 31 Mont. 448, 88 See Osborne v. Morgan 
78 Pac. 774, 107 Am. St. R. 435; (1881), 130 Mass. 102, 39 Am. 
Dickle v. Abstract Co. (1890), 89 Rep. 437, Mechem’s Cas. 6518, 
Tenn. 431, 14 S. W. 896, 24 Am. Wambaugh’s Cas. 484; Southern 


St. R. 616; Equitable B. & L. 
Ass’n v. Bank of Commerce 
(1907), 118 Tenn. 678, 102 S. W. 
901, 12 Ann. Cas. 407, 12 L. R. A. 
(N. 8.) 449. 


Ry. Co. v. Grizzle (1905), 124 Ga. 
735, 58 S. HE. 244, 110 Am. St. R, 
191. 
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suffers injury, the agent or servant may be liable to the prin- 
cipal, but he would not be liable to the neighbors (no nuisance 
being created) even though they could show that their property 
was rendered, less valuable or desirable because of the neglect 
of the principal’s property by the agent or servant. Neither 
the principal nor the agent owed the neighbors any legal duty 
with regard to the mere esthetic condition of the property. 

But though the agent might not be liable where his non- 
performance simply resulted in a condition which offended the 
eye of his neighbor, he would be liable if, having the power and 
the means, he negligently managed the property, so that e. g., a 
barn door fell upon the neighbor and injured him. 


§ 401. Agent’s liability for non-feasance or misfeasance.— 
It is often said that an agent is not liable to third person for 
‘“‘non-feasance,’’ but is liable to them for ‘‘misfeasance.’’ What 
has been said above will throw some light upon this question. 

It is true that the agent is not liable to third persons for 
the breach of a duty owing solely to his principal, but there 
are many cases wherein he may incur a liability to third persons. 
Thus an agent charged with the custody and control of prop- 
erty, while he may owe duties respecting it to his principal, 
may at the same time be under an obligation not to permit the 
property so controlled by him to cause injury to third persons. 
An agent given possession and control of a horse may be under 
a duty to his principal not to injure the horse by overdriving, 
but he is also under a duty to third persons not to negligently 
injure them while overdriving the horse. So an agent given the 
charge and control of real estate and charged with the duty 
and furnished with the means of keeping it in repair, owes a 
duty to his principal that the latter shall not suffer from his 
neglect in making repairs, but he may also owe a duty te third 
persons to see that they do not sustain a direct physical injury 
by reason of his negligent failure to keep the property in suit- 
able repair.°® Where the agent thus owes a duty to third 


89 See Baird v. Shipman (1890), dard’s Cas. 697, Wambaueh’ 
132 Ill. 16, 23 N. E. 384, 22 Am. 491, sh’s Cas. 
St. R. 504, 7 L. R. A. 128, God- 
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persons, he will be liable to them for injuries caused by his 
failure to perform the duty owing to them,®® even though he may 
also be liable to his principal for the neglect of the duty which 
he owed to him. The breach of a duty owing to the principal 
alone where it consists in not doing something which he ought 
to do, may be termed non-feasance; the breach of the duty 
owing to third persons not to injure them by the same act or 
omission which causes injury to his principal, may be termed 
mis-feasance; though names count but little in such a case. 
The fact that the agent may thus owe a duty to third persons 
as well as to his principal seems sometimes to be overlooked. 


§ 402. How sued—Joinder.—The agent may be sued alone 
or, in most cases under modern procedure, jointly with his 


principal.® 


90 See Baird v. Shipman, supra; 
Williams v. Dean (1907), 134 
Towa. 2165) 111 Nowe. 932, 11 LE: 
R. A. (N. S.) 410; Emery v. 
American Refrig. Trans. Co. 
(1922), 193 Iowa 98, 184 N. W. 
750, 20 A. L. R. 86; Ellis v. Mc- 
Naughton (1889), 76 Mich. 237, 
42 N. W. 1113, 15 Am. St. R. 308; 
Bannigan v. Woodbury (1909), 
158 Mich. 206, 122 N. W. 531, 133 
Am. St. R. 371; Orcutt v. Century 
Bldg. Co. (1907), 201 Mo. 424, 99 
Somvvenl Occ) Saleh Arn (Nen o>) 929) 
Lough vy. Davis (1902), 30 Wash. 
204, 70 Pac. 491, 94 Am. St. R. 
848, 59 L. R. A. 802; Hagerty v. 
Montana Ore Co. (1908), 38 Mont. 
69, 98 Pac, 648, 25 L. R. A. (N. 
S.) 356; Consolidated Gas Co. v. 
Connor (1910), 114 Md. 140, 78 
IMEI T2by oc) lak. eA. ON. S.)) 809); 
Greenberg v. Lumber Co. (1895), 
90 Wis. 225, 63 N. W. 93, 48 Am. 
St. R. 911, 28 L. R. A. 439, God- 
dard’s Cas, 695; Bell v. Josselyn 


(1855), 69 Mass. 
63 Am. Dec. 


(3 Gray) 309, 
741, Wambaugh’s 
Cas. 478; Horner v. Lawrence 
(1874), 37 N. J. L. 46, Wam- 
baugh’s Cas. 483; Tippecanoe Loan 
& Tr. Co. v. Jester (1913), 180 
Ind. 357, 101 N. HE. 915, L. R. A. 
1915H, 721. 

But compare Feltus v. Swan 
(1884), 62 Miss. 415, Goddard’s 
Cas. 695, Wambaugh’s Cas. 489; 
Mullican vy. Light & Ry. Co. 
(1920), 121 Miss. 806, 83 So. 816, 
9 A. L. R. 165: Delaney v. 
Rochereau (1882), 34 La. Ann. 
1123, 44 Am. Rep. 456, Mechem’s 
Cas. 514; Galbraith v. Ill. Steel 
Co. (1904), 66 C. C. A. 359, 133 
Fed. 485, 2 L. R. A. (N. S.) 799; 
Dean v. Brock (1894), 11 Ind. 
App. 507, 38 N. E. 829; Drake v. 
Hagan (1902), 108 Tenn. 265, 67 
S. W. 470. 

91 See Southern Ry. Co. v. Griz- 
zle (1905), 124 Ga. 735, 53 S. E. 
244, 110 Am. St. R. 191; Shearer 
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Certain of the older authorities, however, deny that there is, 
in these cases, any joint liability, unless the principal in fact 
directed or participated in the act.%? 


v. Evans (1883), 89 Ind. 400; 
Dowell v. Chicago, etc., Ry. Co. 
(1910), 83 Kan. 562, 112 Pac. 136; 
Ill. Cent. Ry. Co. v. Coley (1905), 
L2TRKEy.. S85, 609 Sa We osteoma 
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370; Ill. Cent. Ry. Co. v. Houchins 
(1905), 121 Ky. 526, 89 S. W. 530, 
28) Ky. ia Reps 499.) 123) Ama st. 
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Mayberry v. North Pac. Ry. Co. 
(1907), 100 Minn. 79, 110 N. W. 
256, 10 Ann. Cas. 754, 12 L. R. 
A. (N. S.) 675; McGinnis v. Chi- 
cago, etc., Ry. Co. (1906), 200 
Mo. 347, 98 S. W. 590, 118 Am. 


St. R. 661, 9 Ann. Cas. 656, 9 L. 
R. A. (N. S.) 880; Shaefer v. 
Osterbrink (1886), 67 Wis. 495, 
30 N. W. 922, 58 Am. Rep. 875; 
Alabama, ete., Ry. Co. v. Thomp- 
son (1905), 200 U. S. 206, 26 S. 
Ct. 161, 50 L. Ed. 441. 

92See Campbell v. Portland 
Sugar Co. (1873), 62 Me. 552, 16 
Am. Rep. 503; Parsons v. Winchel 
(1850), 59 Mass. (5 Cush.) 592, 
52 Am. Dec. 745; Clark v. Fry 
(1858), 8 Ohio St. 358, 72 Am. 
Dec. 590; McNemar v. Cohn 
(1904), 115 Ill. App. 31. 
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445. —— Dissents from general ployers’ liability acts— 
doctrine. Workmens’ compensation 
446, —— Assumption of risks acts. 
existing in violation of 4. Agent’s Right to a Lien. 
statutes. 451,452. When agent has a lien. 


453. Right of agent to stop goods 
in transitu. 

454. Right of agent to retain 
title as security. 


447, —— Assumption of risk dis- 
tinguishable from contrib- 
utory negligence. 

448-450. Statutory changes—Hm- 


§ 403. In general.—The chief duties of the principal to 
the agent are (1) to pay him his compensation; (2) to reim- 
burse him for expenses, and indemnify him against losses and 
liabilities, properly incurred in the execution of the agency; 
and (3) to compensate him for physical injuries received in the 
principal’s service as the result of the principal’s negligence. 


1. The Payment of Compensation. 


§ 404. The right to have compensation.—The agent’s 
right to compensation may be determined by the contract of the 
parties, or be implied by law. Where the parties have expressly 
agreed that the agent shall or shall not be entitled to compensa- 
tion, or upon what conditions only he shall be entitled to com- 
pensation, their agreement is usually conclusive.} 

Where an express agreement is shown upon the subject, there 
is ordinarily no room for an implied one. 


§ 405. ——— An express agreement to pay is not usually 
necessary. As a rule, wherever services have been rendered 
by one person at the express request of another, and especially 
when rendered in the line of the business or profession of the 


1See Resso v. Lehan (1895), (1886), 60 Mich. 635, 27 N. W. 


96 Iowa 45, 64 N. W. 689 (com- 702; Disbrow vy. Durand (1892), 
pare Magarrell vv. Magarrell 54 N. J. L. 348, 24 Atl. 545, 33 
(1888), 74 Iowa 378, 37 N. W. Am. St. R. 678; Hall v. Finch 
961); Faloon v. McIntyre (1886), (1871), 29 Wis. 278, 9 Am. Rep. 


118 Ji. 292, 8 Ne Be 3lb3~ Collar 
v. Patterson (1891), 137 Ill. 408, 
27 N. E. 604; Allen y. Allen 


559; Lockwood v. Robbins (1890), 
125 Ind. 398, 25 N. B. 455, God- 
dard’s Cas, 607. 
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one rendering them, it will be presumed, until the contrary is 
shown, that they were to be paid for. If the person who re- 
quested them contends that they were to be gratuitous, he will 
have the burden of proving it. 


A request may at times be implied, as where one knowingly 
receives without protest services of a sort usually paid for, 
which, as he had reason to believe, were being rendered upon 
the basis that they had in fact been requested by the recipient 
and were to be paid for by him.® 


But no promise to pay will be implied, even for requested 
services, where the parties are near relatives or others who are 
members of the same family and are therefore presumptively 
acting from other motives than pecuniary ones.* In such a ease, 
the promise to pay must be express. 


So no promise to pay will be implied where the circumstances 
rebut such an inference, as where the services were rendered as 
a mere act of kindness,® or upon the hope or expectation, merely, 
that they would be paid for.6 A fortiori not for services 


2See Gilbert v. Judson (1890), 
85 Cal. 105, 24 Pac. 643; More- 
house v. Remson (1890), 59 Conn. 
392, 22 Atl. 427; Zerrahn v. Dit- 
son (1895), 117 Mass. 553; Beatty 
vy. Russell (1894), 41 Neb. 321, 59 


N. W. 919; Ames v. Lamont 
(1900), 107 Wis. 531, 83 N. W. 780. 
8See Bradford v. Kimberly 


(ESIS) Se Johns, Che CGNs Y>) 430" 
Mechem’s Cas. 523; Succession of 
Kreheler (1892), 44 La. Ann. 726, 
11 So. 35, Goddard’s Cas. 605; 
Dougherty v. Whitehead (1860), 
31 Mo. 255; Linn v. Linderoth 
(1891), 40 Ill. App. 320; Prince 
v. McRae (1881), 84 N. Car. 674; 
Harrel v. Zimpleman (1886), 66 
Tex. 292,17 S. W. 478. 

4See Wood v. Brewer (1880), 
66 Ala. 570; McCrary v. Ruddick 


(1871), 33 Iowa 521; Shelton v. 
Johnson (1874), 40 Iowa 84; Mus- 
cott v. Stubbs (1880), 24 Kan. 
520; Coe v. Wager (1879), 42 
Mich. 49, 3 N. W. 248; Kinder v. 
Pope (1905), 106 Mo. App. 536, 
80 S. W. 815; Garrey v. Stadler 
(1886), 67 Wis. 512, 30 N. W. 787, 
58 Am. Rep. 877; Harrison v. 
Gotlieb (1888), 2 O. C. D. 109, 3 
Ohio Cir. Ct. 191, Goddard’s Cas. 
612. 

5 See Chadwick v. Knox (1855), 
31 N. H. 226, 64 Am. Dec. 329. 

6 See Scott v. Maier (1885), 56 
Mich. 554, 28 N. W. 218, 56 Am, 
Rep. 402; St. Jude’s Church vy, 
Van Denberg (1875), 31 Mich. 
287; Allen v. Bryson (1885), 67 
Towa 591, 25 N. W. 820, 56 Am. 
Rep, 358. 
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officiously and obtrusively thrust upon another without shadow 
of request.” 


§ 406. -——— Though an act when done was unauthorized, 
its subsequent ratification may give the agent the same right 
to compensation as though it had been previously authorized.® 


§ 407. The amount of compensation.—If it be found that 
the agent is entitled to compensation, the next question will be 
as to the amount. Where the parties have agreed upon the 
amount of compensation to be paid, the agreement will usually 
be conclusive, both as to the maximum and the minimum re- 
covery.2 In such a case, evidence of the customary rate or the 
reasonable value is irrelevant. 

Where no amount is agreed upon, the law will imply a prom- 
ise to pay the market or customary rate if the parties are deal- 
ing with reference to such a rate;!° if not, to pay the usual sum, 
if there be a usage, and if not then to pay what the services 
are reasonably worth.}! 

For the purpose of determining what they are reasonably 
worth, the opinions of witnesses who are familiar with the sub- 
ject may be received.” 

The agent may agree that the amount of his compensation 


7See Welch vy. Collenbaugh 10 See Hollis v. Weston (1892), 


(1911), 150 Iowa 692, 130 N. W. 
792; Samuels v. Luckenbach 
(1903), 208 Pa. 428, 54 Atl. 1091. 

8See Wilson v. Dame (1878), 
58 N. H. 392, Mechem’s Cas. 526. 

9See Wallace v. Floyd (1857), 
29 Pa. St. 184, 72 Am. Dec. 620, 
Mechem’s Cas. 525, Goddard’s Cas. 
608; Hamilton v. Frothingham 
(1886), 59 Mich. 253, 26 N. W. 
486; Jefferson v. Burhans (1898), 
20. .Ce Cy A> 481, 85 "Reds 949; 
Prouty v. Perry (1909), 142 Iowa 
294, 120 N. W. 722; Ames vy. La- 
mont (1900), 107 Wis. 531, 83 
N. W. 780. 


156 Mass. 357, 31 N. E. 483; Potts 
v. Aechternacht (1880), 93 Pa. 
138; Vilas v. Downer (1849), 21 
Vt. 419, Goddard’s Cas. 610. 

11 See Tucker v. Preston (1887), 
60 Vt. 473, i1 Atl. 726; Slater v. 
Cook (1896), 93 Wis. 104, 67 N. 
W. 15; Stockbridge v. Crooker 
(1852), 34 Me. 349, 56 Am. Dee. 
662. 

12See Eggleston vy. Boardman 
(1877), 87 Mich. 14; Bowen v. 
Bowen (1881), 74 Ind. 470; John- 
son v. Thompson (1880), 72 Ind. 
167, 37 Am. Rep. 152. 
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shall be fixed by the principal, as where he agrees to work for 
what the latter ‘‘thinks he is worth,’’!8 but such an unusual 
agreement must be clearly shown.14 


§ 408. When compensation deemed to be earned.—The 
parties may agree upon the time when the compensation shall 
be due, and if they so fix the time, their agreement will ordi- 
narily be conclusive. In the absence of such an agreement, 
however, the agent’s compensation will usually be considered 
to be earned, when and only when he has fully completed his 
undertaking according to its terms.!5 

If, however, the agent has done all that he undertook to do, 
he is entitled to his compensation even though the principal 
received no benefit, or failed or refused to avail himself of the 
advantages secured. Thus a broker employed to effect a sale 
of property is entitled to his commission when he has found a 
purchaser ready, willing and able to buy on the proposed terms, 
even though the principal does not, will not, or cannot, through 
defective title or otherwise, complete the sale.'6 

It is, however, entirely competent for the parties to agree 
that the agent shall be paid only in case he accomplishes a cer- 
tain result; and if, in such a case, without the fault of the 
principal, he fails to accomplish that result, he will not be 


18 See Butier v. Winona Mill Co. 781; Jones v. Hilenfeldt (1902), 


(1881), 28 Minn. 205, 9 N. W. 697, 
41 Am. Rep. 277, 

14See Millar v. Cuddy (1880), 
48 Mich. 273, 5 N. W. 316, 38 Am. 
Rep. 181, Goddard’s Cas. 609. 

15See Flower v. Davidson 
(1890), 44 Minn. 46, 46 N. W. 
208; Aultman vy. Ritter (1892), 
81 Wis. 395, 51 N. W. 569; Hil- 
liker v. Thresher Co. (1910), 145 
Iowa 721, 122 N. W. 906; Cremer 
y. Miller (1893), 56 Minn. 52, 57 
N. W. 318; Condict v. Cowdrey 
(1893), 1389 N. Y. 273, 34 N. B 


28 Wash. 687, 69 Pac. 368. 

16See post § 646; Gelatt v. 
Ridge (1893), 117 Mo. 558, 23 S. 
W. 882, 38 Am. St. R. 683; Barth- 
ell v. Peter (1894), 88 Wis. 316, 
60 N. W. 429, 43 Am. St. R. 906; 
Wray v. Carpenter (1891), 16 
Colo 271, 27 Pac. 248, 25 Am. St. 
R. 265; Wilson v. Mason (1895), 
158 Ill. 304, 42 N. H. 134, 49 Am. 
St. 162; Dillon v. Coal Co. (1921), 
89 W. Va. 395, 109 S. E. 334; 
Kelly v. Phelps (1883), 57 Wis. 
425, 15 N. W. 385. 
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entitled to any compensation, however much time and effort he 
may have expended in the matter.?” 


§ 409. Where employment terminated by principal— 
Where the employment was merely at will, and not for a definite 
time, the principal may terminate it at any time; in which case 
the agent will only be entitled to compensation for such services 
as he has already performed, and which the principal has ac- 
cepted. The principal may not, however, even though compen- 
sation is deemed contingent upon performance, terminate the 
employment merely to escape payment of compensation, where 
the undertaking has been substantially performed, and the 
agent is upon the very point of completing it.!® 

Where the employment was for a definite time, different con- 
siderations arise. Even here the employer may terminate it 
rightfully, although the prescribed time has not expired, if he 
has reserved the right to do so by the contract. He may also 
do so. rightfully where the employee is guilty of conduct 


17See Hale v. Kumler (1898), 
29 (CpCarke Gijacoahed wor aLaler 
vy. Borgmeyer (1895), 18 C. C. A. 
198, 65 Wed. 910; Mattingly v. 
Pennie (1895), 105 Cal. 514, 39 
Pac. 200, 45 Am. St. R. 87; Butler 
v. Baker (1892), 17 R. I. 582, 23 
Ati: 1019; 33° Am: St. Ro 897-—La 
Force v. University (1904), 106 


Zwolanek y. Baker Mfg. Co. 
(1912), 150 Wis: 517, 137 No W. 
769, 44 hE  ROPAT VON. (Si) P1214, 
Ann. Cas. (1914A) 793; Gillett v. 
Corum (1871), 7 Kan. 156, God- 
dard’s Cas. 629. 

If the agent failed to make the 
sale, the fact that the principal 
later succeeded in making it, even 


Mo. App. 517, 81 S. W. 209, God- 
dard’s Cas. 634. 

18 See Sibbald v. The Iron Co. 
(1880), 83 N. Y. 378, 38 Am. Rep. 
441, Mechem’s Cas. 301; Warren 
Chemical Co. v. Holbrook (1890), 
118 N. Y. 586, 23 N. E. 908, 16 
Am. St. R. 788; Glover v. Hen- 
derson (1893), 120 Mo. 367, 25 
S; W. 175, 41 Am, «St.- R. 695: 
Green v. Cole (1895), 127 Mo. 587, 
80 S. W. 185; Jaekel v. Caldwell 
(1893), 156 Pa. 266, 26 Atl. 1063; 


to the same person, will not, of 
itself, entitle the agent to the 
agreed commission: Kelly  v. 
Marshall (1896), 172 Pa. 396, 33 
Atl. 690; Attrill v. Patterson 
(1881), 58 Md. 226, Goddard’s Cas. 
632. 

Commissions already earned, 
are not lost by the termination 
of the employment, unless there 
is an agreement to that effect: 
Dibble v. Dimick (1894), 143 N. 
Y. 549, 88 N. EB. 724. 
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which will justify his discharge, such as wilful disobedience 
or misconduct, disloyalty, and the like. 

Even though the employer may have no legal justification for 
terminating the employment, he usually has the power to do so, 
because, though he may thereby break the contract, such con- 
tracts are not usually specifically enforced, and the employee 
must resort to an action at law for damages. What his remedy 
is, in such a case, is considered in the following section. 


§ 410. Where employment wrongfully terminated.— 
Where the agent has been employed for a definite time, and 
his employment is wrongfully terminated before that time has 
expired, he has usually his choice of three remedies (though the 
second and third differ only as to the time when the action is 
brought) :— 

1. He may treat the contract as rescinded, and bring an 
action at once to recover, without reference to the contract, 
the reasonable value of the services already rendered, less any 
amount already paid him.!9 

2. He may treat the contract as in force but broken, and 
bring an action at once to recover damages for the probable 
loss which he has sustained by its violation—. e., the damages 
based upon the reasonable expectation of his finding other 
employment.?° 


19 The justification for this right See Gordon v. Brewster (1858), 


to treat the contract as rescinded, 
is commonly said to be found in 
the conduct of the employer; he 
has shown that he regards the 
contract as not existing, and the 
employee, it is said, “may take 
him at his word,’ and may also 
treat the contract as ended. 

20 It is held in some cases that. 
if the action is tried before the 
expiration of the term, there can 
be no recovery for damages be- 
yond the time of the trial, as 
they would be too speculative. 


7 Wis. 355; Van Winkle v. Sat- 
terfield (1894), 58 Ark. 617, 25 S. 
W. 1118, 23 L. R. A. 853; Mt. Hope 
Cemetery Ass’n v. Weidenmann 
CSI) SO lGiaesse Nile So4: 

But the weight of authority per- 
mits reasonably probable future 
damages to be recovered. See 
Cutter v. Gillette (1895), 163 
Mass. 95, 39 N. E. 1010; Webb v. 
Depew (1908), 152 Mich. 698, 116 
N. W. 560, 16 L. R. A. (N. S.) 
813, 125 Am. St. Rep. 431; Hef- 
felrich v. Sherman (1912), 28 S. 
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3. He may treat the contract as in force but broken and wait 
until the expiration of the term, (if the statute of limitations 
does not prevent), and then recover damages for the actwal loss 
which he has sustained by its violation.*} 

He cannot pursue all of these remedies, and a recovery upon 
one will bar a recovery upon another.”? 

The second and third are in addition to his right to recover 
wages already earned, but not paid, at the time of the dis- 


charge. 


§ 411. —— Agent’s duty to mitigate his damage.—It is in 


Dak. 627, 184 N. W. 815; Hamil- 
ton v. Love (1899), 152 Ind. 641, 
53 N. E. 181, 54 N. E. 437, 71 Am. 
Stytaros4e 

See also Pierce v. Tenn. Coal 
Con GlS9S) Elio aU Soedee POS: 
Gin Baia, Veh Iy, wal Hoe 

21 See Howard v. Daly (1875), 
Gl) Noeye e862, 919 eeAimamRepareso, 
Mechem’s Cas. 526; Sutherland v. 
Wyer (1877), 67 Me. 64; Olmstead 
v. Bach (1893), 78 Md. 132, 27 
Atly 501) 445 Amo St; Repye2ta; 22 
L. R. A. 74; Boland v. Glendale 
Quarry Co. (1895), 127 Mo. 520, 
30 S. W. 151; Hamilton v. Love 
(1899), 152 Ind. 641, 53 N. EB. 181, 
5AMON Ge Ee 4oileee (ee ATOe SS tae kceD: 
384; James v. Allen Co. (1887), 
44 Ohio St. 226, 6 N. EB. 246, 58 
Am. Rep. 821; Baltimore Base 
Ball Club v. Pickett (1894), 78 
Md. 375, 28 Atl. 279, 44 Am. St. 
Reps04 225 lake Awe69 0s 2Doh erty 
vy. Schipper (1911), 250 Ill. 128, 
95 N. B. 74, Ann. Cas. [1912B], 
364, 34 L. R. A. (N. 8.) 557; Har- 
rington v. Empire Cream Separ- 
ator Co. (1921), 120 Me. 388, 115 
Atl. 89. 

In Alabama and a few other 


States, there may be a recovery 
of wages on the theory of con- 
structive service. Liddell v. Chi- 
dester (1887), 84 Ala. 508, 4 So. 
426, 5 Am. St. Rep. 387, Mechem’s 
Cas. 535. In Minnesota a peculiar 
ruling is made permitting much 
the same result as that reached 
in Alabama, though upon a dif- 
ferent theory, namely, periodical 
indemnification for loss during 
that period: McMullan v. Dickin- 
son Co. (1895), 60 Minn. 156, 62 
N. W. 120, 51 Am. St. Rep. 511, 
27 L. R. A. 409, Goddard’s Cas. 
624. But the weight of authority 
is opposed to these views, and 
permits a recovery of damages for 
breach of contract only. See 
cases cited above. 

22 Thus there are many cases in 
which a recovery of even a small 
sum quantum meruit, has been 
held to bar any later recovery 
for breach of contract. See James 
v. Parsons (1904), 70 Kan. 156, 
78 Pac. 438, Keedy v. Long (1889), 
TAs Md..:885;, 18) Ath 7045 5a Rs 
A. 759; Olmstead v. Bach, supra; 
Doherty v. Schipper, supra. 
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general the duty of an agent wrongfully discharged before 
the expiration of his term, to use reasonable diligence to obtain 
other employment of a like kind, and thus reduce his damage 
as far as possible; but he is generally held not obliged to take 
employment of an entirely different kind, or to move away to 
a different place to find it.28 Some of the cases state this ex- 
ception much more strongly than others.?4 

Re-employment by the original employer himself is not to be 
declined upon that ground alone, though there may be other 
circumstances, such as his objectionable character or his former 
treatment, which would justify declining it. 

The burden of proof is usually held to be upon the employer 
to show that the agent, with proper diligence, might have found 
other employment and failed to do so.?® 


§ 412. Where employment rightfully terminated.—Where, 
though employed for a definite term, the agent’s employment 
has been rightfully terminated before the expiration of that 


23See Wilkinson v. Black 
(1885), 80 Ala. 329; Elbert v. 
Gas Co. (1893), 97 Cal. 244, 32 
Pac. 9; Hinchcliffe v. Koontz 


GUSSOne Toten das 225 23eIN ee e2g 1 
GwAmm St. Raet03%) oharnell sv. 
School District (1893), 98 Mich. 
43) 56 N. W. 1058; Fuchs) v. 
Koerner (1889), 107 N. Y. 529, 
14 N. B. 445. 

What he earns, or could have 
earned, in such other employment 
{s, of course, to be deducted from 
his damages. Hunt v. Lehrack 
(1922), — Mo. App. —, 245 S. 
W. 52. 

Voluntarily to surrender em- 
ployment found has the same ef- 
fect as not seeking for it: Suth- 
erland v. Wyer (1877), 67 Me. 64. 

24 Some cases hold that if he is 
unable to find other employment 


of the same kind, he should then, 
rather than remain idle, accept 
some other employment for which 
he is fitted. See Simon v. Allen 
(1890), 76 Tex. 398, 13 S. W. 296; 
Perry v. Simpson Co. (1871), 37 
Conn. 520; Meynard v. Corset Co. 
(1908), 200 Mass. 1, 85 N. BE. 877. 

25See Strauss v. Meertief 
(1879), 64 Ala. 299, 38 Am. Rep. 
8; Birdsong v. Ellis (1884), 62 
Miss. 418; Beymer v. McBride 
(1873), 37 Iowa 114. 

26 See Van Winkle vy. Satterfield 
(1894), 58 Ark. 617, 25 S. W. 1118, 
23 L. R. A. 853; Farrell v. School 
District, supra; Odeneal vy. Henry 
(1892), 70 Miss. 172, 12 So. 154. 
Contra: Lewis Co. v. Scott 
(1894), 95 Ky. 484, 16 Ky. L. Rep. 
49. 26 S. W. 192, 44 Am. St. R. 
251. 
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term, as because of his misconduct or breach of duty, it is held, 
in many cases, that he cannot recover anything.?? Where his 
misconduct was treacherous, fraudulent, disloyal, wilful or 
malicious, this holding is doubtless right,?8 but the true rule in 
other cases, such as negligent misconduct, seems to be that if, 
notwithstanding his misconduct, his services have been of some 
substantial value to the principal over and above the damage 
sustained by the principal from his misconduct, the agent may 
recover such excess.”9 


§ 413. Where employment terminated by operation of law. 
—Where the employment is terminated by operation of law— 
as by reason of the death or insanity of one of the parties—no 
damages for the termination can ordinarily be recovered; but 
there may be recovery for services already rendered and ac- 
cepted.%° 

Unforeseen illness usually has the same effect; but not such 


a disqualifying fact as bankruptcy. 


27 This is sometimes put upon 
the ground that by his miscon- 
duct he forfeits his compensation; 
in other cases upon the ground 
that, where the contract was an 
entire one to pay for a certain 
period, his failure to perform for 
that period, because of his justifi- 
able discharge, defeats his right 
to recover,—full performance be- 
ing a condition precedent. See 
Beach v. Mullin (1870), 34 N. J. 
L. 343; Peterson v. Mayer (1891), 
46 Minn. 468, 49 N. W. 245, 13 
L. R. A. 72. 

28See Wadsworth v. Adams 
(1890), 188 U. S. 380, 11 Sup. Ct. 
803, 34 L. Ed. 984; Sea v. Carpen- 
ter (1847), 16 Ohio 412; Vennum 
v. Gregory (1866), 21 Iowa 326; 
Brannan y. Strauss (1874), 75 Ill. 
234; Sumner v. Reicheniker 
(1872), 9 Kan. 320. But see Mas- 


sey v. Taylor, 5 Coldw. (Tenn.) 
477, 98 Am. Dec. 429. 

29See Hildebrand vy. American 
Fine Arts Co. (1901), 109 Wis. 
ATESESS INS Wei2eSeiber Leen eA. 
826, Goddard’s Cas. 620; Lawrence 
v. Gullifer (1854), 88 Me. 532; 
Kessee v. Mayfield (1859), 14 La. 
Ann. 90, (under the Code). Cot- 
ton v. Rand (1899), 93 Tex. 7, 51 
S. W. 838, (a more liberal case). 

80See Yerrington yv. Greene 
(1863), 7 R. I. 589, 84 Am. Dee. 
578; Clark v. Gilbert (1863), 26 
N. Y. 279, 84 Am. Dec. 189. 

See Griggs v. Swift (1889), 82 
Ga. 392, 9 S. E. 1062, 14 Am. St. 
Rep. 176, 5 L. R. A. 405, Mechem’g 
Cas. 537. But compare Hughes v. 
Gross (1896), 166 Mass. 61, 43 
N. E. 1031, 55 Am. St. Rep, 375, 
32 L. R. A. 620. 
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§ 414. Where agent abandons his undertaking.— Where 
the agent abandons his undertaking, and the employment was at 
will, merely, he may recover for the services already rendered. 
If, however, having agreed, under an entire rather than a 
severable contract, to serve for a definite time, the agent aban- 
dons his undertaking without cause, before the expiration of 
that time, it is held, in many cases, that he can recover nothing.®! 
But a more liberal rule prevails in a number of States, which 
enables the agent, in such cases, to recover the reasonable value 
of the services rendered, not exceeding the contract price, after 
deducting damages for whatever loss the principal may have 
sustained by reason of the abandonment.®? 

Brief absences do not necessarily constitute an abandonment: 
it would depend upon the circumstances. Absence caused by 
an epidemic or a vis major, would not be a voluntary abandon- 
ment; neither would an absence caused by sickness, though if 
continued long enough it might justify the principal in terminat- 
ing the contract. ‘The agent is usually not entitled to wages 
during absence because of sickness, even though it is not deemed 
an abandonment. 


§ 415. Where agent acted for both principals— Where an 


81 See Stark v. Parker (1824), 
2 Pick. 267, 18 Am. Dec. 425, 
Mechem & Gilb. Cas. Damages, 
526; Diefenback v. Stark (1883), 
56 Wis. 462, 14 N. W. 621, 43 Am. 
Rep. 719; Timberlake v. Thayer 
(1893), 71 Miss. 279, 14 So. 446, 
240." R; A. 231 and note, ‘God- 
dard’s Cas. 615; Steeples v. New- 
ton (1879), 7 Oreg. 110, 33 Am. 
Rep. 705; cf. Todd v. Huntington 


(1884), 138 Oreg, 9, 4 Pac. 295; 
Angle v. Hanna (1859), 22 Ill. 
429, 74 Am. Dec. 161; Miller v. 


Goddard (1852), 34 Me. 102, 56 
Am. Dec. 638; Lantry v. Parks 
(1827), 8 Cow. (N. Y.) 63; Nata- 
lizzio v. Valentino (1904), 71 N. 


J. L. 500, 59 Atl. 8; Hutchinson 
v. Wetmore (1852), 2 Cal. 310, 
56 Am. Dec. 337; Cody v. Raynaud 
(A879), Ae Colo- 272: 

82 See Britton v. Turner (1834), 
GON: SHE 4 Sik 2658Amns Dec: -71'3) 
Mechem & Gilb. Cas. Damages, 
528; Allen v. McKibbin (1858), 5 
Mich. 449; McClay v. Hedge 
(1864), 18 Iowa 66; Parcell v. 
McComber (1889), 11 Neb. 209, 7 
No Wee 29, 38) Am.” Rep. S866: 
Duncan v. Baker (1878), 21 Kan. 
99; Carroll v. Welch (1864), 26 
Tex. 147; Coe v. Smith (1853), 
AS Indie 795 58° Am.) Dec, “618; 
Downey v. Burke (1856), 23 Mo. 
228. 
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agent, without the full knowledge and consent of both principals, 
has assumed to act as agent for both parties in the same trans- 
action, the law, as has been seen, does not permit him to recover 
compensation from either party; but he may have compensation 
from both parties if his double employment was known and 
assented to by both principals.%% 


§ 416. Where agent violated his trust—An agent who is 
guilty of fraud or concealment, or who betrays his trust, or 
violates his duty of loyalty by allowing his own interests to 
interfere with those of his principal, cannot recover compensa- 
tion for the services affected by such misconduct.*4 


§ 417. Where agency unlawful.—The agent cannot recover 
compensation for the doing of that which was unlawful to be 
done. Thus where a statute makes it unlawful to do business 
without a license, a broker doing business without a license 


cannot recover commissions.25 And a broker who has been em- 


83 See ante § 298; Bell v. Mc- pals. See post § 651. 


Connell (1881). 37 Ohio St. 396, 
41 Am. Rep. 528, Mechem’s Cas. 
538: Rice v. Wood (1873), 113 
Mass. 133, 18 Am. Rep. 459, Mecbh- 
em’s Cas. 12: McDonald v. Maltz 
(1892) 94 Miche 1725 5oNe | W. 
1058), 345 AmeSt. R831) Ricety- 
Davis (1890), 136 Pa. 39, 20 Atl. 
Dilse Zoe Sta Ra gods 

If the commissions have been 
paid in ignorance of the double 
agency, they may be recovered. 
Cannell v. Smith (1891), 142 Pa. 
Ob 2a AG "1930 sone ie ASESO5.: 
Jansen v. Williams (1893), 36 
Neb. 869, 55 N. W. 279, 20 L. R. 
A. 207. 

The case in which the agent, 
é. g., a broker, was acting as a 
mere “middle-man,” is also an ex- 
ception to the rule forbidding 
compensation from both princi- 


34 See ante § 206; McKinley v. 
Williams (1896), 20 C. C. A. 312, 
36QUR SSA pp a i4ow C4 sed 2094 - 
Hofflin v. Moss (1895), 14 C. C. 
A. 459, 67 Fed. 440: Shaeffer 
Va (Blain (1893) 5 49 Sie Seo Ss 
SUD MO S5G8h ee nde Tle Eall 
v. Grambil] (1899), 34 C: CG. A. 
190, $2. Fed) 32> Sutherland ‘v. 
Guthrie (1920), 86 W. Va. 208, 
103 S. E. 298; Jeffries v. Robbins 
(1903), 66 Kan. 427, 71 Pac. 852. 

85 See ante § 50; Buckley v. 
Humason (1892), 50 Minn. 195, 
S20 NJWeses8os S6eAmen Stems aGen. 
6s ae.) AS 423-8) Menninger: 
Yount (1900), 62 Kan. 217, 61 Pac. 
803, 50 L. R. A. 103; Holt v. 
Green (1873), 73 Pa. 198, 13 Am. 
Rep. 737; Johnson v. Hulings 
(1883), 1038 Pa. 498, 49 Am. Rep. 
181. 
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ployed in furthering gambling transactions or unlawful dealings 
in ‘‘futures,’’ cannot recover commissions.*6 

Many other cases falling within the same principle have al- 
ready been noticed.®? 


§ 418. Where extra duties required.—An agent employed 
at a regular salary or wage cannot recover extra compensation 
because additional duties of the same kind are required of him, 
unless there was a promise or a legal custom to pay such extra 
compensation.%8 

Services of an entirely different sort stand upon a different 
footing.*9 

Possible claims for extra compensation may at times be pre- 
cluded by apparently general and full settlements, for the period 
in which the alleged extra services were rendered, without mak- 
ing any demand for or claim to extra pay.*° 


§ 419. Where agent holds over.—Where an agent has been 


86 Harvey v. Merrill (1889), 150 
Mass. 1, 22 N. E. 49, 15 Am. St. 
Rep. 159) 5 L. Re A. 200; ) Pope 
v. Hanke (1894), 155 Ill. 617, 40 
New We So9n 28-1, wR. Ac 568, Sam- 
uels v. Oliver (1889), 130 Ill. 73, 
22 N. EH. 499. 

87 See ante § 47; post § 652. 

38 See Ross v. Hardin (1879), 


79 N. Y. 84; Pew v. Gloucester 
Bank (1881), 130 Mass. 391; 
Schurr v. Savigny (1891), 85 


Mich. 144, 48 N. W. 547; Lachine 
v. Manistique Ry. Co. (1901), 126 
Mich. 519, 85 N. W. 1102; Muir 
v. Corset Co. (1909), 155 Mich. 
441, 119 N. W. 589. 

Promises to pay a public officer 
extra compensation for perform- 
ing his official duties, are general- 
ly not enforceable. Decatur v. Ver- 
million (1875), 77 Ill. 315. 


The fact that a statute may 
provide for the number of hours 
which shall constitute a _ legal 
day’s work, does not change the 
rule if the statute does not pro- 
vide for extra pay, and there is 


no agreement to pay it: Luske 
v. Hotchkiss (1870), 37 Conn. 
-219, 9 Am. Rep. 314; McCarthy 


v. Mayor (1884), 96 N. Y. 1, 48 
Am. Rep. 601. 

39 That is, a promise may be im- 
plied from a request, as in § 405, 
ante, but the evidence must over- 
throw the presumption that the 
fixed salary or wage covers all 
the services rendered. See Ross 
v. Hardin, supra. 

40 See Bartlett v. Street Ry. Co. 
(1890), 82 Mich. 658, 46 N. W. 
1034; Lachine v. Manistique Ry. 
Ce., eupra; Levi v. Reid (1899), 
91 Ill. App. 430. 
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serving at a fixed compensation for a definite period, and con- 
tinues after the expiration of that period without any new 
contract, the law will presume that he has continued for an- 
other like period, and at the same compensation. 


§ 420. Recoupment by principal—In an action brought by 
the agent for the recovery of his compensation, the principal 
(instead of bringing an independent action) may recoup any 
actionable damages he may have sustained by reason of the 
agent’s failure to perform his duty in the transaction of the 


business for which he seeks to recover compensation. 
Damages for losses caused to the principal by the agent’s 
negligence, disobedience, disregard of instructions, loss of time, 
and the like, are within this rule. 
The damages to be recouped must, however, result from some 
breach of the contract sued upon.*% 


2. Re-imbursement and Indemnity of Agent. 


§ 421. Agent’s right to re-imbursement.—An agent who, 


41See Wallace v. Floyd (1857), 
12295 Paw, 184) 72. Ams Dec. "620, 
Mechem’s Cas. 525; Standard Oil 
Co. v. Gilbert (1890), 84 Ga. 714, 
11S. H. 491, 8 L. R. A. 410, Mech- 
em’s Cas. 273; Adams v. Fitzpat- 
rick, (1891) 125 5N. YY. 2240 26— N- 
E. 148; Kelly v. Wheel Co. (1900), 
62 Ohio St. 598, 57 N. EY 984; 
McCullough Iron Co. v. Carpenter 
(1887), 67 Md. 554, 11 Atl, 176; 
Grover & Baker S. M. Co. v. 
Bulkley (1868), 48 Ill. 189. 

42 See Mobile Ry. Co. v. Clanton 
(1877), 59 Ala. 392, 31 Am. Rep. 
15; Wilson vy. Smith (1895), 111 
Alans 710," 200 So.) 1345 SBixby Vv. 
Parsons (1882), 49 Conn. 488, 44 
Am. Rep. 246; Blodgett v. Berlin 
Mills (1872), 52 N. H. 215; John- 
son v. Creamery Ass’n (1895), 68 


N. Hy 437,86 Ath 13. 73 Ame St? 
R. 610. 

No recoupment where no re- 
covery could be had by direct ac- 
tion, e. g., against an infant em- 
ployee who breaks his contract: 
Widrig v. Taggart (1883), 51 
Mich. 1038, 16 N. W. 251, Wam- 
baugh’s Cas. 7. 

43. No recoupment at common 
law for losses caused by acts en- 
tirely disconnected with the em- 
ployment; an independent action 
should be brought for those: See 
Nashville, etc., R. Co. v. Chumley 
(1871), 53 Tenn. (6 Heisk.) 325; 
Evans v. Hughey (1875), 76 Ill. 
115; Mayberry v. Leech (1877), 
58 Ala. 339. 

Set off, being a statutory right, 
is governed by other considera- 
tions, 
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at the actual request of his principal, expends or advances his 
own money for the principal’s benefit, is entitled to be reim- 
bursed by the principal. Equally so, is the agent who advances 
money or incurs expense for the principal’s benefit, upon an 
implied request, inferred from the fact that he was asked or 
directed by the principal to perform a service, in the proper 
execution of which, or as a proper incident to which, the dis- 
bursement or advance became suitable or necessary.** 

Thus if the agent were requested to buy goods for the prin- 
cipal for cash, but was not given the cash; or was requested 
to go upon a journey for the principal which involved the pay- 
ment of railroad fares or hotel bills, but was not supplied with 
funds, or was directed to secure services or labor which must 
be paid for when rendered, but was not provided with the neces- 
sary funds; and the agent should fairly and reasonably ad- 
vance his own money for the purpose, a claim for reimbursement 
would properly arise. 

Clearly, on the other hand, he could not recover for officious 
or obtrusive payments, or for sums expended to cure or remove 
the results of his own misconduct or breach of duty, or for 
sums expended in promoting an enterprise which he knows to be 
illegal.*® 


§ 422. Agent’s right to indemnity.—The agent is entitled 
to assume that if the principal requests or directs him to do 
an act for the principal which involves the pledging of the 
agent’s own credit, as, for example, to buy goods, borrow money, 


44See Clifton v. Ross (1894), 
60 Ark. 97, 28 S. W. 1085, God- 
dard’s Cas. 643; Arnold v. Arnold 
(1910), 83 Kan. 539, 112 Pac. 163; 
Blazo v. Gill (1894), 143 N. Y. 
232, 38 N. H. 101; Monnet v. Notz 
(SOI) ede Te Nee Venton 21 ON. 5 Es, 
827; Lyon v. Sweeney (1892), 91 
Mich. 478, 51 N. W. 1006; Perin 
v. Parker (1888), 126 Ill. 201, 18 
N. E. 747, 9 Am. St. R. 571, 2 L. 
R. A. 336; Ward v. Tucker (1893), 


7 Wash. 399, 35 Pac. 126, 1086; 
Bibb v. Allen (1892), 149 U. S. 
481, 138 Sup. Ct. 950, 37 L. Ed. 819. 

45 See Child v. Morley (1800), 
8 T. R. 610, Wambaugh’s Cas. 741; 
Hurst v. Holding (1810), 3 Taunt. 
32, Wambaugh’s Cas. 744; Sam- 
uvels v. Oliver (1889), 130 Ill. 73, 
22 N. HE. 499; Mohr y. Miesen 
(1891), 47 Minn. 228, 49 N. W. 
862. 
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or secure services upon the agent’s own responsibility, the 
principal intends to indemnify the agent against any loss there- 
by. He is also entitled to assume that acts which the principal 
directs him to perform and which the agent does not know to 
be and are not obviously unjustified or illegal, may be per- 
formed without incurring loss or legal liability to third per- 
sons, or, at least, that if such loss or liability is incurred in 
carrying out the principal’s directions, the principal intends 
to assume the responsibility. The agent is therefore entitled 
to be indemnified by the principal for any liability so incurred 
at the principal’s request, and to be indemnified by the prin- 
cipal for any loss which the agent may sustain by reason of 
performing and as the proximate result of his performing, at 
the direction of the principal, any act which is not manifestly 
illegal and which the agent did not know to be wrong. In such 
cases the law implies a promise by the principal to indemnify 
the agent.*6 


Within the same principle must doubtless be included eases 
in which the principal permits an agent to go on acting, after 
a revocation of the authority, known to the principal, but of 
which, as he knows, the agent is ignorant. 


This does not, of course, extend to labilities or losses caused 
solely by the agent’s own misconduct or default ;47 nor to those 
which are in no way the result of the execution of the agency, 
or which are caused by the independent and unexpected wrong- 
ful acts of third persons for which the principal is in no wise 
responsible. 


46 See D’Arcy v. Lyle (1813), 
5 Binn. (Pa.) 441, Mechem’s Cas. 
542, Wambaugh’s Cas. 747; Moore 
v. Appleton (1855), 26 Ala. 633, 
84 Ala. 147, 73 Am. Dec. 448: 
Powell v. Newburgh (1822), 19 
Johns. (N. Y.) 284, Goddard’s Cas. 
641; Beach v. Branch (1876), 57 
Ga. 362; Searing v. Butler (1873), 
69 Ill. 575; Guirney v. Railway 
Co. (1890), 43 Minn. 496, 46 N. 


W. 78, 19 Am, St. R. 256; Hender- 
son vy. Hckern (1911), 115 Minn. 
410, 1832 N. W. 715, Ann. Cas. 
1912D, 989; Hoggan v. Cahoon 
(1903), 26 Utah 444, 73 Pac. 512, 
99 Am. St. R. 837; First Nat. 
Bank vy. Tenney (1891), 43 Ill. 
App. 544, 

47See Duncan v. Hill (1873), 
L. R. 8 Exch. 242. 
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§ 423. ——— None where act illegal—But no promise to 
indemnify will be implied, and even an express promise will not 
be enforced, if the act directed to be done was one which the 
agent knew or must be presumed to have known was illegal.** 


3. Protection from Physical Injury. 


§ 424. In general.—The question of protection from physi- 
cal injury arises usually where the relation is that known as 
Master and Servant, rather than Principal and Agent. While 
this book is:primarily devoted to the latter relation, some con- 
sideration of the question arising in the other seems not to be 
out of place. It has become a great subject, with a vast number 
of cases, and many refinements. It can only be outlined here. 


§ 425. Risks incident to the business—Master generally not 
liable—Every undertaking for the rendition of services is 
attended with more or less of risk incident to the business itself, 
even when carried on with ordinary and reasonable care. These 
risks are usually as well known to the servant as to the master. 
Often the servant knows them better than the master. By the 
hypothesis they result from no fault or neglect of the master; 
but from the very nature of the thing to be done, or the cir- 
cumstances under which it must be done. By the very act of 
accepting the employment, without stipulating to the contrary, 
it is held that the servant assumes the risk of injury from such 
dangers, and if he is injured by them, the master, otherwise 
free from fault, will not be liable.” 


§ 426. Master responsible for his own negligence.—On the 
other hand, if the servant is injured by the personal negligence 


30 Pac. 1037, 31 Am. St. R. 340, 
17 L. R. A. 602; Hayden v. Smith- 
ville Mfg. Co. (1861), 29 Conn. 


48 See Coventry v. Barton 
(1819), 17 Johns. (N. Y.) 142, 8 
Am. Dec. 376; Pope v. Hanke 


(1894), 155 Ill. 617, 40 N. H. 839, 
28 L. R. A. 568. 

49 See Sweeney v. Central Pac. 
R. Ca. (1880), 57 Cal. 15; Orman 
v. Mannix (1892), 17 Colo. 564, 


548; Sweeney v. Berlin, etc., Co. 
(1886), 101 N. Y. 520, 5 N. E. 358, 
54 Am. Rep. 722; Lewis v. Seifert 
(1287), 116 Pa. 628, 11 Atl. 614, 
2 Am, St. R. 63L 
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of the master, occurring, e. g., where servant and master work 
side by side, as they often do upon the farm and in smaller 
enterprises, the master will be personally liable to the servant. 
Such injuries do not arise from the inherent nature of the work, 
but from the negligence of the one who caused the injury; and 
the servant, by merely accepting the employment, has not as- 
sumed that risk.5° 

The question of the master’s responsibility for his own negli- 
gence may arise in a variety of cases with reference to injuries 
from places, agencies and instrumentalities contributed to the 
situation by the master and controlled by him. As to these, 
certain duties are said to attach to the master, which will now 
be considered: 


§ 427. Master’s duty as to place of work.—The master does 
not always furnish the place to work. When he does undertake 
to furnish it, as he so commonly does in the case of shop, mine, 
farm, yards, quarry, and other similar places, and no other 
agreement respecting it is made, the law entitles the servant to 
expect, and deems the master to assure him, that the master 
will exercise reasonable care to furnish and maintain, so far as 
such care can secure it, reasonably safe conditions as to the 
place in which to work.5! The law does not demand perfection, 
or make the master a guarantor of safety. If the master has 
performed the duty as thus stated, and the servant nevertheless 
is injured, the master is not liable. The servant assumes such 
a risk. If the master has not performed this duty, and the 


50See Rhoades v. Varney 1170, 11 A. & E. Anno. Cas. 111; 


(1898), 91 Me. 222, 39 Atl. 552; McElligott v. Randolph (1891), 
Ashworth v. Stanwix (1861), 3 61 Conn. 157, 22 Atl. 1094, 29 Am. 
BH. & HE. 701, Wambaugh’s Cas. 795. St. R. 181; Bowden vy. Derby 


51 See Louisville, etc., R. Co. v. 
Stutts (1894), 105 Ala. 368, 17 So. 
29, 53 Am. St. R. 127; Kennedy v. 
Chase (1898), 119 Cal. 367, 52 Pac. 
33, 68 Am. St. R. 153; Williams 
v. Mining Co. (1906), 37 Colo. 62, 
86 Pac. 337, 7 L. R. A. (N. S.) 


(1903), 97 Me. 536, 55 Atl. 417, 
94 Amo Ste RovolG 16s les Re eAL 
223; Downey v. Mining Co. 
(1902), 24 Utah 431, 68 Pac. 414, 
91 Am. St. R. 798; Western Stone 
Co. v. Muscial (1902), 196 Ill. 382, 
63 N. BH. 664, 89 Am. St. R. 325. 
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servant, by reason thereof, and without contributory negligence 
on his own part, is injured, the master will be liable to an action 
for damages.5? 

If, in the place provided, there are unexpected dangers exist- 
ing or impending, known to the master but not to the servant, 
and not obvious to ordinary observation, the master owes a duty 
to give the servant warning.§’ This duty of warning will be 
enhanced in case of the youth of the servant, or his known 
ignorance or inexperience.54 


§ 428. Qualifications—The duty as to the safe place 
does not extend to places into which the servant had no duty 
or invitation to go, and into which the master had no reasonable 


52 The duty of the master is not 
absolute. It extends no further 
than to exercise reasonable and 
ordinary care to furnish a reason- 
ably safe place. See Gaither v. 
Clement (1922), 183 N. Car. 450, 
111 S. E. 782. 

53 See Louisville, etc., R. Co. v. 
Hall (1888), 87 Ala. 708, 6 So. 277, 
TomATA Stake S44 lust. cAvy (lO: 
Burnside v. Peterson (1908), 43 
Colo. 382, 96 Pac. 256, 17 L. R. A. 
(N. S.) 76; Louisville, etc., R. Co. 
v. Wright (1888), 115 Ind. 378, 
16 N. E. 145, 17 N. E. 584, 7 Am. 
St. R. 432; Ribich v. Smelting Co. 
(1900), 123 Mich. 401, 82 N. W. 
269, Si Ams StoR. 215, 48 Li R. 
A. 649; Brennan v. Gordon (1890), 
118 N. Y. 489, 23° N. B.—810, 16 
Atiin Stew itantiOy 08) lua it-AL 8185 
Hewett v. Hospital Ass’n (1906), 
T'S IN: oH. bb6s 64, Atl. 1190; 7 1. RR. 
A. (N. S.) 496; Blaisdell v. Paper 
Con(ASit0), Z5ON. Tie497 77 Atl 
485, 189 Am, St. R. 735. 

The master’s decision to start 
some other enterprise or to set 
free some force which he controls, 


which will render the place un- 
safe, may impose a duty of warn- 
ing. See Cook v. Mfg. Co. (1922), 
183 N. Car. 48, 110 S. E. 608. 

54See Tedford vy. Elec. Co. 
(1901), 184 Cal. 76, 66 Pac. 76, 
54 L. R. A. 85; Ingerman v. Moore 
(1891), 90 Cal. 410, 27 Pac. 306, 25 
Am. St. R. 138; May v. Smith 
(1893), 92 Ga. 95, 18 S. E. 360, 
44 Am. St. R. 84; Norton vy. 
Volzke (1895), 158 Ill. 402, 41 N. 
E. 1085, 49 Am. St. R. 167; Meier 
v. Way (1907), 136 Iowa 302, 111 
N. W. 420, 125 Am. St. R. 254; 
Ciriack v. Woolen Co. (1890), 151 
Mass. 152, 23 N. E. 829, 21 Am. 
St. R. 438, 6 L. R. A. 733; Green- 
berg v. Lumber Co. (1895), 90 
Wis) 225, 63°5N. W. 933-48 Am, 
St) KR, 911; 28 L: R. A. 439, 

Duty to warn non-delegable: 
Brice v. Salt Co. (1908), 79 Kan. 
10; 98a Pac. (68, LeleAmosStw ke 
284,19 L. R. A. (N. S.) 749; An- 
derson v. Coal Co. (1909), 108 
Minn. 455, 122 N. W. 794, 26 L. 
R. A. (N. S.) 624. 


273 


§ 428] OUTLINES OF AGENCY 
ground to anticipate that he would go, whether the servant 
went there merely out of curiosity, a desire to do something 
for his own interests, or even to perform service which was not 
a part of his undertaking and as to which he was an uncalled 
for and unexpected volunteer.55 

For obvious reasons, the duty as to the safe place will be 
much modified in the cases in which, as part of their work and 
as it progresses, the servants are to construct the place to 
work,®® or the facilities or appliances for the work, as is often 
true of scaffolds, staging, platforms, and the like. Here if 
the master supplies suitable materials and labor, he is usually 
deemed to have performed his full duty; and the men who 
build these structures and the men who use them are likely to 
be fellow-servants, and one can not recover from the master if 


he is injured by the negligence of another.5? 


55See Severy v. Nickerson 
(1876), 120 Mass. 306, 21 Am. 
Rep. 514; Pioneer Min. Co. v. Tal- 
lay (1907), 152 Ala. 162, 43 So. 
S00 12 eR a eAS ONG Sao oils, 
Kennedy v. Chase (1898), 119 Cal. 
637, 52 Pac. 33, 68 Am. St. R. 153; 
O’Brien v. Steel Co. (1889), 100 
Mo. 182, 13 S. W. 402, 18 Am. St. 
R. 536; McCue v. Starch Co. 
(1894), 142 N. Y. 106, 36 N. E. 
809; Buel v. Hines (1922), 218 
Mich. 353, 188 N. W. 422. 

56 Where the workmen are to 
make their own place to work as 
they go along, as often in the 
case of mines, quarries, clearings, 
and the like, the liability of the 
master as to furnishing a safe 
place is obviously limited by the 
inherent risks of making the 
place. See Consolidated Coal Co. 
v. Clay (1894), 51 Ohio 542, 38 
N. B. 610, 25 L. R. A. 848; Mielke 
v. Railway Co. (1899), 103 Wis. 
1, 79 N. W. 22, 74 Am. St. R. 834. 


57If the master undertakes to 
supply scaffolds, for example, the 
master’s duty will attach to these; 
so where they are constructed un- 
der his direction, or he adopts 
for his own uses one erected for 
another purpose. See McBeath 
v. Rawle (1901), 192 Ill. 626, 61 
N. E. 847, 69 L. R. A. 697; Blom- 
quist v. Chicago, ete. Ry. Co. 
(1895), 60 Minn. 426, 62 N. W. 
818; Cheatham vy. Hogan (1908), 
50 Wash. 465, 97 Pac. 499, 22 L. 
RE AS CN. S3)F 9b 

If he merely undertakes to sup- 
ply materials, his duty will not 
ordinarily extend beyond supply- 
ing reasonably suitable ones. He 
would be liable for not doing that: 
Farrell v. Machine Co. (1904), 77 
Conn. 484, 59 Atl. 611, 107 Am. 
St. R. 45, 68 L. R. A. 239; Dona- 
hue v. Buck (1908), 197 Mass. 550, 
83 N. E. 1090, 18 L. R. A. (N. S.) 
476. 

But if the workmen are to build 
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Much the same sort of cases is presented where the danger 
is not so much in the place as in the very nature of the work 
being done, as in the case of excavating, erecting buildings, 
tearing down buildings, and the like;58 and also in the case 
of repairing or restoring safe conditions after accidents, wrecks, 
floods, fires, and the like.5® It would be unreasonable to expect 
the same degree of safety in a place which the servant is then 
laboring to make safe, as in a place in which no disturbance has 
occurred. 


§ 429. Duty as to tools, machinery, appliance, and the like. 
—Sometimes the servant furnishes his own tools and equipment. 
When the master undertakes to supply them, and no other agree- 
ment is made respecting the matter, the law entitles the servant 


their own scaffolds, etc., as the 
work progresses and as part of 
it, those using them will usually 
be fellow servants of those build- 
ing them. See Beesley v. Wheeler 
(1894), 103 Mich. 196, 61 N. W. 
658, 27 L. R. A. 266; Lambert v. 
Pulp Co. (1900), 72 Vt. 278, 47 
Atl. 1085; Gombert v. McKay 
(GUD) 2 ONee Vina p 4a Need. S86; 
A” leh AC ON. 1: ices ROSSENie 
Walker (1891), 139 Pa. 42, 21 Atl. 
157, 159, 23 Am. St. R. 160; Buck 
v. Zine Co. (1902), 204 Pa. 132, 
BomeAtin W405 OOM ae eA 453% 
Haakensen v. Fibre Co. (1912), 
76 N. H. 448, 83 Atl. 804, Ann. 
Cas. 1913B, 1122; Leishman v. 
Iron Works (1905), 148 Cal. 274, 
83Pac, 30; 213 Ama Ste R. 243, 
Siuluee kas Aw. GN. SS.) 50032 Metzler 
v. McKenzie (1904), 34 Wash. 
470, 76 Pac. 114; Swanson v. En- 
gineering Co. (1912), 67 Wash. 
128, 120 Pac. 880. 

58 See Maloney v. Railway Co. 
(1907), 89 Colo. 384, 89 Pac. 649, 
121 Am. St. R..180, 12 Ann. Cas. 


Oras UB Rog Te He SGN Sh) oats 
Citrone v. Construction Co. 
(CUISKUZO)G TEKS ONG NG SB SINE 13), 
UO, aN GG ae, ANS NG Sk) BOR 
Russell v. Railway Co. (1907), 
LSS NY O44 581 Ne eB 122.0019 
LR. Az» (N= S2)) 344 -" Petaja ove 
Mining Co. (1895), 106 Mich. 463, 
64 N. W. 335, 66 N. W. 951, 58 
Amott lee 5 05,no2mlb. ae Ale 435. 
Miller v. Moran (1905), 39 Wash. 
631, 81 Pac. 1089, 109 Am. St. R. 
917,1 L. R. A. (N. S.) 283; Moore 
v. Railway Co. (1895), 167 Pa. 
495, 31 Atl. 734; Oleson v. Mining 
Co. (1901), 115 lowa 74, 87 N. 
W. 736. 

59See Arkansas Land Co. v. 
Cooper (1922), — Ark. —, 245 S. 
W. 192; Dartmouth Spinning Co. 
v. Achard (1889), 84 Ga. 14, 10 
S. E. 449, 6 L. R. A. 190; Klet- 
schka v. Railroad Co. (1900), 80 
Minn. 238, 838 N. W. 133; Negle 
v. Railroad Co. (1906), 185 N. Y. 
20 Tite No Ha L064. 25\slue IR. JA. 
fix. S.) 321; Vaughn vy. Railway 
Co. (1890), 88 Cal. 18, 23 Pac. 215. 
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to expect, and deems the master to assure him, that the master 
will exercise reasonable care to supply, maintain, and keep in 
repair, tools, machinery, implements, appliances, and the like, 
which, so far as such care will secure it, shall be reasonably 
safe.£° This rule does not demand the very latest or the most 
improved, or make the master a guarantor of safety.©1 If the 
master performs his duty in this regard, and the servant is 
nevertheless injured, the master is not responsible. The servant 
assumes that risk. If the master does not perform his duty, 
and the servant is injured thereby, without contributory negli- 
gence on his own part, the master will be liable to him for 
damages. 


§ 430. —— If there are concealed dangers, known to the 
master but not to the servant, and not obvious upon ordinary 
observation, a duty of warning arises, as in the case of the place 


to work.® 


60 See Louisville, etc., R. Co. v. 
Stutts (1894), 105 Ala. 368, 17 
Son 29) oo CAM Stn Relais muast 
Chance Min. Co. v. Ames (1896), 
23 Colo. 167, 47 Pac. 382; Brazil 
Coal Co. v. Gibson (1902), 160 
Ind. 319, 66 N. E. 882, 98 Am. St. 
R. 281; Hannibal, etc., R. Co. v. 
Kanaley (1888), 39 Kan. 1, 17 
Pac. 324; Griffin v. Railroad Co. 
(1889), 148 Mass. 143, 19 N. E. 
166, L126 Am=> St. 2.35260, Pel Rs 
A. 698; Johnson v. Spear (1889), 
76 Mich. 189, 42 N. W. 1092, 15 
Am. St. R. 298; Service v. Shone- 
man (1900), 196 Pa. 63, 46 Atl. 
292) 79 AM. Sturt 0S9, On ian lke. 
A. 792; Purdy v. Westinghouse 
Co. (1900), 197 Pa. 257, 47 Atl. 
287, 80 Am. St. R. 816, 51 L. R. 
A. 881; International, etc., Ry. 
Co. v. Kernan (1890), 78 Tex. 
294, 14 S. W. 668, 22 Am. St. R. 
52,9 L. R. A. 703; Richmond, etc., 


Ry. Co. v. Williams (1889), 86 Va. 
165, 9 S. E. 990, 19 Am. St. R. 876. 

If the master was negligent, the 
fact that the negligence of a fel- 
low-servant also contributed to 
cause the plaintiff’s injury, does 
not release the master: Griffin v. 
Railroad Co., supra; Norfolk, etc., 
R. Co. v. Nuckolls (1895), 91 Va. 
193, 21 S. E. 342. 

61 See Davis v. Augusta Factory 
(1893), 92 Ga. 712, 18 S. E. 974; 
Chicago, etc., R. Co. v. Driscoll 
(1898), 176 Ill. 330, 52 N. B. 921; 
Burns v. Railway Co. (1886), 69 
Towa 150, 30 N. W. 25, 58 Am. 
Rep. 227; Wormell vy. Railroad 
Co. (1887), 79 Me. 397, 10 Atl. 
49, 1 Am. St. R. 321: Ross v. 
Cordage Co. (1895), 164 Mass. 
257, 41 N. E. 284, 49 Am. St. R. 
459. 

62 See ante § 427; Dowling v. 
Allen (1881), 74 Mo. 18, 41 Am. 
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The duty to repair and maintain obviously includes inspec- 
tion where that is necessary, and replacement or renewal where 
that is required. 

As in the case of the place to work, this duty as to tools, etc., 
does not extend to those which the servant injured was not 
required, invited or expected to use. So if a reasonably safe 
tool, ete., is furnished, the fact that the servant so carelessly 
or unreasonably or unexpectedly uses it as to sustain injury, 
does not make the master liable. 


§ 431. Duty as to employing other servants.—When the 
master invites a servant to serve in an employment in which 
other servants are also known to be employed, and no other 
agreement is made respecting the matter, the servant has the 
right to expect, and the master is deemed in law to assure him, 
that in employing and retaining such other servants to serve 
with him in the same employment, the master will exercise 
reasonable care to employ and retain only such as are reason- 
ably competent and suitable, so far as that may affect the safety 
of the servant in question.®* If the master does that, and never- 
theless the servant is injured by the negligence of such other 
servant, the master is not lable. The risk of such an injury 
by a fellow-servant is one of those which the servant assumes. 
If the master does not perform his duty in this regard and the 
servant is injured thereby without contributory negligence on 
his own part, the servant so injured may recover damages from 
the master.6 The so called ‘‘fellow-servant’’ rule, hereafter 
considered, does not exempt the master from liability for his 
own negligence in employing or retaining such fellow-servants. 


Rep. 298; Fleming v. Paper Co. 
(1908), 185 Wis. 157, 114 N. W. 
8415115 4 R.A. CN. S.) 701. 

63 See First Nat. Bank vy. Chand- 
ler (1905), 144 Ala. 286, 39 So. 
SSIeeialio VAM a Obert moos SOULLL SV. 
Railway Co. (1908), 154 Cal. 559, 
48 Pac. 672, 129 Am. St. R. 177, 
20 I. R. A. 322; Western Stone 
Co. v. Whalen (1894), 151 Ill. 472, 


38 N. HE. 241, 42 Am. St. R. 244; 
Conover v. Neher-Ross Co. (1905), 
38 Wash. 172, 80 Pac. 281, 107 
Am. St. R. 841; Williams v. Kim- 
berly (1907), 131 Wis. 303, 111 
N. W. 481, 120 Am. St. R. 1049, 
10 L. R. A. (N. S.) 1043, 11 Ann. 
Cas. 622. 
64 See cases supra, 
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§ 432. So far as the number of the other servants is 
concerned, where the reasonable safety of one servant at his task 
depends upon there being an adequate number of other servants 
of the master at their respective places, the servant who under- 
takes that task, without any other agreement, is entitled to 
assume that the master will exercise reasonable care to supply 
a reasonably adequate number of others, so that his task may 
be performed with reasonable safety.® 

Here, again, the master is not a guarantor of safety. His 
duty is to use reasonable care, and a failure in fact may exist 
without the master’s fault, measured by that duty. He is then 
not liable. 


§ 433. Duty as to rules, regulations and superintendence.— 
Where the business to be carried on is a complex one, and 
dangerous uniess regulated and superintended, as in the case 
of most railroads, mines, and the lke, it is the duty of the 
master to exercise reasonable care to make and promulgate such 
time tables, schedules, rules, and regulations as are necessary 
and ‘suitable to enable the business to be carried on with rea- 
sonable safety, and then to exercise like care to see that such 
rules, regulations, ete., are enforced and obeyed.®* If, from 
time to time, they are altered, there will be a fresh duty of 
promulgation. Even though the whole business may not require 
special regulation, some portions of it may, or even particular 


65 See Flike v. Boston & Alb. Railway Co. (1908), 200 Mass. 
RCo. (8%3)),, 163 SNe oY. 5490013 LOS. USo0 Nowe Onion 19 ele AC 
Am. Rep, 545, Wambaugh’s Cas. (N. S.) 239; Reagan vy. Railroad 
853; Cheeney v. Steamship Co. Co. (1887), 93 Mo. 348, 6 S. W. 
(GUE, BM ee 77s GIES ID SR Bal SNe Sik Ine ie NYA Ge 
44 Am. St. R. 118; Supple v. Railroad Co. (1891), 128 N. Y. 
Agnew (1901), 191 Ill. 439, 61 N. 662, 28 N. EB. 663; Pool v. Rail- 
H. 392; Jones v. Cotton Mills road Co. (1899), 20 Utah 210, 58 
(1886), 82 Va. 140, 3 Am. St. R. Pac. 326; Merrill v. Railroad Co. 
92; Johnson v. Ashland Water Co. (1905), 29 Utah 264, 81 Pac. 85, 
(1888), 71 Wis. 553, 37 N. W. 828, 110 Am. St. R. 695; Richlands 
5 Am. St. R. 243. Iron Co. v. Elkins (1897), 90 Va. 

66 See Sprague v. Railroad Co. 349, 17 S. E. 890; Little Miami 
(1896), 68 Conn. 345, 36 Atl. 791, R. Co. v. Stevens (1851), 20 Ohio 
37 L. R. A. 638; Fitzgerald v. 415, Wambaugh’s Cas, 824. 
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operations.®? Skilled superintendence of the work as it pro- 
gresses may also be necessary in order to make the work reason- 
ably safe; and it is the master’s function to supply this.® 


§ 434. These duties non-delegable—Vice-Principal.—These 
duties of the master are often said to be non-delegable, meaning 
by this that if the master, instead of performing his duties in 
person, confides their performance to a superintendent, man- 
ager, or other agent (hence often called a vice-principal), and 
this agent, however carefully he may have been selected, does 
not perform the master’s duties so confided to him, the master 
will be liable for an injury to his servant caused by such non- 
performance. 

Such an agent, in his undertaking to perform these duties 
of the master, is not a fellow-servant with the servants for 


67 “In a business conducted by 
many employees performing work 
independently of each other and 
in which the work of one becomes 
periodically dangerous to another, 
it is the duty of the master to 
provide reasonable regulations 
against such danger, and amongst 
these is promulgating rules and 
regulations for the giving of 
warning, to the persons likely to 
be endangered, when such dan- 
gerous acts are about to be per- 
formed.” Polaski v. Coal Dock 
Co. . (1908), 134 Wis. 259, 114 N. 
Wa 4309 14s awe AL A(NG S952. 

There is ordinarily no duty to 
warn of occasional dangers which 
the servant knows fully as well 
as the master: Ahern vy. Mfg. Co. 
(1908), 75 N. H. 99, 71 Atl. 213, 
PAL ND: 18 7 (ONS tH) 

68 See McElligott v. Randolph 
(1891), 61 Conn. 157, 22 Atl. 1094, 
29) "Am St. oR: 18is) Trainor sy. 
Railroad Co. (1890), 137 Pa. 148, 


20 Atl. 632; Engelking v. Spokane 
(1910), 59 Wash. 446, 110 Pac. 
25, 29 L. R. A. (N. S.) 481. 

69See Wilson y. Linen Co. 
(1883), 50 Conn. 433, 47 Am. Rep. 
653; Baier v. Selke, (1904), 211 
P5225 71 Ne E074, 91103. Am, 
Stuhr 20csebriComnveaamOalte Co: 
(1908), 79 Kan. 110, 98 Pac. 768, 
TS AM Stree 45 Laie As 
(N. S.) 749; Shanny v. Mills 
(1876), 66 Me. 420; Brown v. 
Gilchrist (1890), 80 Mich. 56, 45 
Nib Wa 82, ecOm AM St. Ra n496% 
Grant v. Nihill (1922), — Mont. 
—, 210 Pac. 914; Bushby v. Rail- 
road Co. (1887), 107 N. Y. 374, 14 
N. E. 407, 1 Am. St. R. 844; Clavin 
Veaeebinkhanie Com (909) pe cout als 
599) 73 Atl, 342; 132 Am. St. Re 
836; Sullivan v. Wood (1906), 43 
Wash. 259, 86 Pac. 629, 117 Am. 
St. R. 1047; Massy v. Railway 
Co. (1910), 143 Wis. 220, 126 N. 
W. 544, 189 Am. St. R. 1096, 4 
L. R. A, (N, 8.) 814. 
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whose protection the duties were imposed, and hence his neglect 
to perform them is not negligence within the operation of the 


fellow-servant rule. 


§ 435. The same doctrine is usually applied where 
the master, instead of performing in person, entrusts perform- 
ance of his duties to an independent contractor. If the latter 
does not perform, the master, by the weight of authority, will 
‘be liable to a servant injured because of such non-performance.” 
A few cases are contra.” 

According to the prevailing view, the master would not per- 
form his whole duty merely by confiding performance even to 
a reputable contractor: he must still exercise reasonable care 
to see that the latter has performed. 


§ 436. Negligence of a fellow-servant.—Although the mas- 
ter is liable to a servant for an injury caused by the master’s 
personal negligence, and although he is liable to a third person 
for an injury caused by the negligence of his servant within 
the course of his employment, it is the settled doctrine of 
English and American law (where not changed by statute as 
hereinafter pointed out), that a master, who has exercised due 
care in the selection and retention of his servants, is not liable 
to one of his servants for an injury caused by another of his 
servants in the same employment, although the latter servant 


70 See Pullman Car Co. v. Laack 
(1892), 143 Ill. 242, 32 N. BE. 285, 
18 L. R. A. 215; Bernheimer v. 
Bager (1908), 108 Md. 551, 70 Atl. 
91, 129 Am. St. R. 458; Sweat v. 
Railroad Co. (1892), 156 Mass. 
284, 31 N. E. 296; Burnes v. Rail- 
way Co. (1895), 129 Mo. 41, 31 
S. W. 347; Story v. Railroad Co. 
(1900), 70 N. H. 364, 48 Atl. 288; 
Ortlip v. Traction Co. (1901), 198 
Pa. 586, 48 Atl. 497; Moran v. 
Engine Co. (1899), 21 R. I. 386, 
43 Atl. 874, 45 L. R. A. 267; Wal- 


ton v. Miller (1909), 109 Va. 210, 
63 S. EH. 458, 132 Am. St. R. 908; 
Vickers v. Railway Co. (1908), 
64 W. Va. 474, 63 S. E. 367, 131 
Am. St. R. 9295520 Tor. An ON: 
S)coae 

71 See Devlin v. Smith (1882), 
89 N. Y. 470, 11 Abb. N. C. 322, 
42 Am. Rep. 311; Norfolk, etc., 
R. Co. v. Stevens (1899), 97 Va. 
631, 34 S. E. 525, 46 L. R. A. 367, 
distinguished in Walton v. Miller, 
supra. 
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[§ 437 


was at the time acting within the course of that employment.7? 
For such an injury, the servant injured must look for redress 
to the servant who injured him. This is the so-called ‘‘fellow- 


servant rule.’’ 


§ 437, 


Who are fellow-servants.—By the rule gener- 


ally prevailing, all of the servants employed by the same master, 
and engaged in furthering the same general enterprise, are to 


be deemed fellow-servants. 


If they are employed upon the 


same enterprise but by different masters,—as in the case of 
the servants of different contractors engaged in erecting the 


72 See Priestley v. Fowler 
(1837), 3 Mees. & Wels, 1, Wam- 
baugh’s Cas. 773; Murray v. Rail- 
road Co. (1841), 1 McMul. (S. 
Car.) 385, 36 Am. Dec. 268, Wam- 
baugh’s Cas. 777; Farwell v. Bos- 
ton, etc., R. Co. (1842), 4 Mete. 
(Mass.) 49, 38 Am. Dec. 339, 
Wambaugh’s Cas. 786 (This is the 
leading American case); Tenn. 
R. Co. v. Bridges (1905), 144 Ala. 
229 aI SO 902sn 1s Amps ts kt: 
35; Southern Pac. R. Co. v. Mc- 
Gill (1896), 5 Ariz. 36, 44 Pac. 
S02cn ot, elouls, ete, Ri Co; Vv. 
Triplett (1891), 54 Ark. 289, 15 
See Wecols On Sou cOooeel Ll 1g 
R. A. 773; Beeson v. Mining Co. 
(1880), 57 Cal. 20; Colorado, etc., 
R. Co. v. Ogden (1877), 3 Colo. 
499; Peterson v. Railroad Co. 
(1904), 77 Conn. 351, 59 Atl. 502; 
Parrish v. Railroad Co. (1891), 28 
Fla. 251, 9 So. 696; Larsen v. Le 
Doux (1905), 11 Idaho 49, 81 Pace. 
600; Indianapolis Transit Co. v. 
Foreman (1904), 162 Ind. 85, 69 
N. E. 669, 102 Am. St. R. 185; 
Collingwood v. Fuel Co. (1904), 
125 Iowa 537, 101 N. W. 283; 
Atchison Bridge Co. v. Miller 


(1905), 71 Kan. 13, 80 Pac. 18, 1 
L. R. A. (N. S.) 682; Louisville, 
ete., R. Co. v. Cavens (1873), 9 
Bush. (Ky.) 559; Blake v. Rail- 
road Co. (1879), 70 Me. 60, 35 Am. 
Rep. 297; Smith v. Railway Co. 
(1881), 46 Mich. 258, 9 N. W. 273, 
41 Am. Rep. 161; Brown v. Rail- 
road Co. (1880), 27 Minn. 162, 6 
N. W. 484, 38 Am. Rep. 285; Mc- 
master v. Railroad Co. (1887), 65 
Miss. 264, 4 So. 59, 7 Am. St. R. 
653; Hastings v. Railroad Co. 
(1896), 18 Mont. 493, 46 Pac. 264; 
Enright v. Oliver (1903), 69 N. J. 
Ee Sou Op Ati cii, LOln Am= St. 
R. 710; Cowles vy. Railroad Co. 
(1881), 84 N. Car. 309, 37 Am. 
Rep. 620; Metzler v. McKenzie 
(1904), 384 Wash. 470, 76 Pac. 
114; Brabbits v. Railroad Co. 
(1875), 38 Wis. 289. 

The rule applies to infant serv- 
ants seoustonw ete, he (Co:-v. 
Miller (1879), 51 Tex. 270, Wam- 
baugh’s Cas. 819; Fisk v. Rail- 
road Gos (1887), 72 Cal. S83, 13 
Pacwi44. 1 Am. est. Re 225 Ohio! 
etc., R. Co. v. Hammersley (1867), 
28 Ind. 371. 
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same building,—while all the servants of each contractor will 
be fellow-servants as to each other, the servants employed by 
one contractor will not be fellow-servants with the servants 
employed by another contractor.78 If they are all employed by 
the same master but are engaged upon entirely distinct enter- 
prises, as where the common master is carrying on several un- 
connected and distinct lines of business, those employed in one 
of such distinct occupations will not be fellow-servants with 
those employed in another.”4 


§ 438. Departmental rule.—In a few States, servants 
engaged upon a large enterprise, divided into distinct depart- 
ments, as in the case of a railroad or a great factory with 
various departments of labor, are not to be regarded as fellow- 
servants unless they belong to the same department.7® This is 
commonly spoken of as the ‘‘departmental rule.’’ It has not 
been found easily workable, and it is not generally recognized. 


§ 439. Association rule—In a few States, like IIli- 
nois, they are not fellow-servants unless, at the time of the in- 
jury, the servant injured and the one by whose negligence he 
was injured were ‘‘directly co-operating with each other in a 
particular work,’’ or ‘‘their usual duties must be such as to 


73 Swainson v. Railway Co. 
(2878) kee. 63 Exc. Diviees4 15 


contractor. See Murray v. Dwight 
(1900); n6t Ne YY, 301055 (Newb: 


Wambaugh’s Cas. 813; Morgan v. 
Smith (1898), 159 Mass. 570, 35 
N. E. 101; Kelly v. Tyra (1908), 
103 Minn. 176, 114 N. W. 750, 115 
NeW. 6365) bifseic REEAZe (NESS?) 
334; Coates v. Chapman (1900), 
195 Pa. 109, 45 Atl. 676. 

If, however, the general servant 
of one contractor has become for 
the time being the special servant 
of another (see § 503,) he would, 
during that time for the work in- 
volved, become a fellow servant 
with the other servants of that 


901 ASe Lew RAL Oro. 

74See McTaggart vy. Eastman 
(1899), 27 N. Y. Mise. 184, 57 N. 
Vie So 222.0628 400 127 oe NGmE Ye 
Supp. 1118; Bain v. Machine 
Works (1885), 75 Ga. 718. 

75See Levins v. Bancroft 
(L905) 4 as 105s Sa Souero 
Louisville R. Co. v. Dillard 
(1904), 114 Tenn. 240, 86 S. W. 
318, 108 Am. St. R. 894, 69 L. R. 
A. 1746; Pool v. Railway Co. 
(1899), 20 Utah 210, 58 Pac. 326. 
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bring them into such habitual association as will afford them 
the power and opportunity of exercising an influence, each upon 
the other, promotive of their mutual safety.’’7® This is some- 
times spoken of as the ‘‘association’’ or ‘‘consociation rule.’’ 
This rule or something like it is followed in a number of States,”” 
but is not generally adopted. 


§ 440. Superior servant rule.—It has sometimes been 
held that where one servant, who might otherwise be regarded 
as a fellow-servant, was given by the master a power of direction 
or control over the other servants while engaged in the perform- 
ance of the work—even though he did not rise to the rank of 
what is usually called a vice-principal—he was, merely by rea- 
son of such power of control, and as to all injuries resulting 
from the manner in which he exercised it, not to be regarded as 
a fellow-servant with those working with and under him. Such 
a servant has been sometimes designated as a ‘‘superior serv- 
ant,’’ not a fellow servant.78 


76 See Chicago, etc., R. Co. v. 
Moranda (1879), 93 Ill. 302, 34 
Am. Rep. 168; Illinois Steel Co. 
v. Bauman (1899), 178 Ill. 351, 
53° N. B.7107, 69 Am. St. R. 316; 
Chicago City Ry. Co. v. Leach 
(1904), 208 Ill. 198, 70 N. EB. 222, 
100 Am. St. R. 216; Illinois Steel 
Co. v. Ziemkowski (1906), 220 I11. 
oan de Nek OOS 4 laa tte ACm UN 
S.) 1161; Aldrich v. Railroad Co. 
(1909), 241 Ill. 402, 89 N. EH. 702, 
132 Am. St. R. 220. 

77In Missouri, see Grattis v. 
Railway Co. (1899), 153 Mo. 380, 
Boas. We 108.70 Am, ot. Re 721, 
48 L. R. A, 399; Koerner v. Car 
Cons Go0m) 209) Mowat, 107 SS. 
Wee Silemihy le Rn ASmCNG Sn 2o as 
McMurray v. Railroad Co. (1909), 
225° Mo. 272, 125 S. W. 761. 
In Kentucky, see Louisville, etc., 


R. Co. v. Lowe (1904), 118 Ky. 
260, 25 Ky. L. Rep. 2317, 80 S. 
IW.) (6s, 05. Ia. Re Ay 122" Wouis- 
ville, etc., R. Co. v. Brown (1907), 
ie kKeysn oz, L06ESs Wag elon la. 
R. A. (N. S.) 1135; Louisville, 
etc., R. Co. v. Hibbitt (1910), 139 
Ky. 48, 129 S. W. 319, 139 Am. 
St. R. 464. In Nebraska, see 
Union Pac. R. Co. v. Erickson 
(1894), 41 Neb. 1, 59 N. W. 347, 
29 L. R. A. 137; Irwin v. Gould 
(1916), 99 Neb. 288, 156 N. W. 
503. 

78 It is, for example, a master’s 
duty to furnish the place to work; 
to supply tools, machinery and 
appliances; to employ and dis- 
charge servants; to make the nec- 
essary general rules, schedules, 
time-tables, etc.; and to generally 
superintend and regulate the en- 
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It has, however, come pretty generally to be recognized that 
the giving of a certain class of directions or orders, 1. e., those 
required as the work proceeds as a condition of its orderly con- 


terprise. One to whom these 
duties or any of them may be 
delegated would usually be a vice- 
principal. Thus, the general man- 
ager of a railroad, for example. 

But what about the conductor 
of a freight train, who may signal 
the engineer when to start or 
stop; who may send a brakeman 
back with a flag or torpedo to 
guard against an approaching 
train; who may direct cars to be 
set out at sidings; who may di- 
rect a brakeman to make a coup- 
ling or apply brakes; and the 
like? Is he a manager or a work- 
er? Or a section boss who goes 
out with a gang of men to work, 
under his direction, upon the road 
bed or tracks? 

The most potent influence in 
establishing (though not the or- 
iginator of) the rule that such a 
person was either a vice-principal 
or at least a superior servant, 
was doubtless the case of Chicago, 
etc., Ry. Co. v. Ross (1884), 112 
US. ois 0) OUD smOt 184, ca ounlus 
Ed. 787 (often referred to as “the 
Ross case’) which held (four jus- 
tices dissenting) that the con- 
ductor “represented” the company, 
which was therefore responsible 
for his negligence. This case was 
later overruled, in fact, in Balti- 
more, etc., R. Co. v. Baugh (1893), 
149 U. S. 368, 13 Sup. Ct. 914, 37 
L. Ed. 772, Wambaugh’s Cas. 872, 
and formally in New England R. 
Co. v. Conroy (1899), 175 U. S. 


323, 20 Sup. Ct. 85, 44 L. Ed. 181; 
but before it had been repudiated 
it was followed by a number of 
State courts, some of which later 
overruled their own decisions, but 
some of which refused to follow 
the Supreme court in its later 
views. 

See Bloyd v. Railroad Co. 
(1893), 58 Ark. 66, 22 S. W. 1089, 
41 Am. St. R. 85; Taylor v. Mar- 
blesGo;, (1896) 5599,-Gay 5125 2745. 
E. 768, 59 Am. St. R. 238; Walker 
v. Gillett (1898), 59 Kan. 214, 52 
Pac, 442; Williams v. Lumber Co. 
(1910); 125 lal 1087, 52-So. 167; 
136 Am. St. R. 365, 19 Amn. Cas. 
1244; Bell v. Rocheford (1907), 
78 Neb. 304, 110 N. W. 646, 126 
Am. St. R. 595; Purcell v. Rail- 
way Co. (1896), 119 N. Car. 728, 
26 S. E. 161; Berea Stone Co. v. 
Kraft (1877), 31 Ohio St. 287, 27 
Am. Rep. 510; Electric Ry. Co. 
v. Lawson (1898), 101 Tenn. 406, 
47 S. W. 489; Gann vy. Railroad 
Co. (1898), 101 Tenn. 380, 47 S. 
W. 493, 70 Am. St. 687; Louis- 
ville R. Co. v. Dillard (1904), 114 
Tenn. 240, 86 S. W. 313, 108 Am. 
Sto Re 00457 69. lage htemeA sma Gi 
Sweeney v. Railroad Co. (1892), 
84 Tex. 433, 19 S. W. 555, 31 Am. 
St. R. 71; Andreson v. Depot Co. 
(1892), 8 Utah 128, 80 Pac. 305; 
Johnson v. Coal Co. (1904), 28 
Utah 46, 76 Pac. 1089, 67 L. R. A. 
506; Olson v. Hrickson (1909), 53 
Wash. 458, 102 Pac. 400. 
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dact and as a necessity of its various exigencies—as distin- 
guished from that more general planning and direction which 
belongs to those who shape the policies but do not do the work— 
is Just as much a part of the work as the merely physical or 
muscular effort, and that the person who gives them may be 
just as much a worker as those whose present movements he 
directs. It is a question, not merely of rank or authority, but 
of the nature of the thing done.”? It is also recognized that 
the same person may at one moment be even a vice-principal as 
to one aspect of the work, and at the next moment be merely 
a worker and hence a fellow-servant. 

The cases which adopt a superior servant doctrine are difficult 
to reconcile; even those in the same State are often in great 
conflict. The weight of authority is opposed to that doctrine. 


§ 441. What risks included in fellow-servant rule.— 
The risks which are included in the fellow-servant rule, as has 
been stated, are those arising to the servant while in the service 
from fellow-servants within the same service. The servant 
injured must at the time have been in the service. If he had 
temporarily withdrawn, as by taking a day off, or if the service 
begins only when he gets to a certain place or premises and he 
had not yet arrived there, or if it ends when he has left a cer- 
tain place or premises, and he had left that place,8° an injury 


79 See Baltimore, etc., R. Co. v. 
Baugh, supra; New England R. 
Co. v. Conroy, supra; Schroeder 
yv. Railroad Co. (1894), 103 Mich. 
PAB s6ln New Wen0Go150 Am. St.) R. 
BOA melo ela. Axa Auwolde.. PAaScony, 
Steel Co. (1908), 105 Minn. 132, 
Ley NG miWe oy 479 8 1 Sila. ek AS CN: 
S.) 153. 

80 See Northwestern Union Pack- 
et Co. v. McCue (1873), 84 U. S. 
- (17 Wall.) 508, 21 L. Ed. 705, 
Wambaugh’s Cas. 805 (Held, com- 
petent for jury to find that a 
man employed on shore to carry 


goods onto a boat, and who was 
paid off on the boat, ended his 
services on the boat, so as not 
to be in the service in going 
ashore the last time). 

See also Baird v. Pettit (1872), 
70 Pa. 477, (where the court said: 
“As soon as he left the building 
he was his own master. He was 
then no more in the defendant’s 
service than any other citizen 
passing along the street, and he 
was entitled to the same rights 
and immunities’); Baltimore, 
etc., R. Co. v. State (1870), 33 
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from one who at other times might be his fellow-servant would 
not then ordinarily come within the rule.®! 


Md. 542 (going home from work); 
Cincinnati, etc., R. Co. v. Conley 
(1892), 14 Ky. L. Repr. 568, 20 
S. W. 816 (not working on the 
day of the injury); Savannah, 
etc., R. Co. Flannagan (1889), 82 
Ga. 579, 9 S. E. 471, 14 Am. St. 
R. 183. 

But otherwise if he were on 
the premises for purposes of the 
service though not at work at 
the moment, as where he was go- 
ing to the place of starting work: 
Olsen v. Andrews (1897), 168 
Mass. 261, 47 N. HB. 90; Ewald v. 
Railway Co. (1888), 70 Wis. 420, 
DOW Nee Witla, aD eATIIeN SO Demmkuen LMS) 
Boldt v. Railroad Co. (1858), 18 
N. Y. 432; or going to another 
place on the premises to eat his 
lunch: Boyle v. Columbian Co. 
(1902), 182 Mass. 98, 64 N. E. 726; 
or to change his clothes before 
leaving for the day: Willmark 
v. Cardoza (1910), 99 C. CGC. A. 
475, ljGemed. 15> 27 i Re Ay iON- 
S.) 376; or waiting a call to 
work: St. Louis, etc., R. Co. v. 
Welch (1888), 72 Tex. 298, 10 S. 
We 529, 2° Ee Re AR 829) 

Same question under Work- 
men’s Compensation Acts: can- 
not recover for injuries while on 
his way to work but before he 
reached the premises: De Con- 
stantin v. Public Service Com. 
(1914), 75 W. Va. 32, 83S. B. 88, 
L. R. A. 1916A, 329; Ocean Acc. 
Co. v. Industrial Acc. Com. (1916), 
id Calerslesel59 Pach 1 Oates le hr. 
A. 1917B, 336 (coming or going); 
Fumiciello’s Case (1914), 219 


Mass. 488, 107 N. B. 349. 

Compare Starr Piano Co. v. In- 
dustrial Acc. Com. (1919), 181 
Cal. 433, 184 Pac. 860. 

81 An employee who has gone 
to the place where he enters the 
service and rides from there to 
the spot where the work for the 
day is to be done, upon his em- 
ployer’s gravel-train, hand-car, 
elevator, etc., or who returns in 
the same way, is in the service 
while so riding, and the fellow- 
servant rule applies: Gillshannon 
v. Railroad Co. (1852), 10 Cush. 
(Mass.) 228, Wambaugh’s Cas. 
794. So. also, Tunney v. Railway 
Co.PiCs66) jas Ra Cie e298 
Coldrick v. Partridge [1910], App. 
Cass 17> Vick v.. Railroad Co: 
(1884), 95 N. Y. 267, 47 Am. Rep. 
36. See also Indianapolis Transit 
Co. v. Foreman (1903), 162 Ind. 
85, 69 N. HE. 669; Shannon v. Rail- 
road Co. (1906), 27 R. I. 475, 63 
Atl. 488 (here he rode on an “em- 
ployee’s ticket”); Martin v. Rail- 
road Co. (1896), 166 U. S. 399, 17 
Sup. Ct. 608, 41 L. Ed. 1051; 
Abend v. Railroad Co. (1884), 111 
Ill. 202, 53 Am. Rep. 616. So held, 
also, where a laundress was being 
taken home in her employer’s 
wagon in pursuance of an ar- 
rangement to that effect: Mc- 
Guirck vy. Shattuck (1893), 160 
Mass. 45, 35 N. HE. 110, 39 Am. St. 
R. 454. 

So while riding down on the 
elevator at the noon hour to the 
basement where he was to eat 
his lunch: Boyle v. Columbian 
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Whether, under the circumstances, the service had begun or 
ended, would, where different inferences might reasonably be 
drawn, be a question for the jury.® 


§ 442. Contributory negligence of servant.—Notwithstand- 
ing the negligence of the master or of those for whom he is 
responsible, the servant’s right of recovery may be defeated by 
his own contributory negligence. In general, the same rules 
which apply to contributory negligence in other cases operate 


here. 


Co. (1902), 182 Mass. 938, 64 N. 
BE. 726. But compare Williams 
v. Signal Co. (1916), 37 S. Dak. 
423, 15SON. W. 901. 

But a street car employee who 
has finished his run for the day, 
left his car, and is riding home 
free on another car of the com- 
pany in accordance with a reg- 
ulation that employees may do 
so, is not in the service: Dickin- 
son v. Railway Co. (1901), 177 
Mass. 365, 59 N. EH. 60, 83 Am. 
St. Ree284e 152 i RavAs 326.) Nor 
ic he, where he rides on a ticket 
given to him as part of his com- 
pensation: Enos v. Railway Co. 
(Q90T) 28 Raw 2916 Atless, 12 
L. R. A. (N. §S.) 244, or where he 
is entitled to free transportation 
in addition to his wages. Mc- 
Nulty v. Railroad Co. (1897), 182 
Paa4 70 mose Atle 524,738 la Re A: 
36 OlwAm: Strekie (at: 

See also Chattanooga Transit 
Co. v..Venable (1900), 105 Tenn. 
460, 58 S. W. 861, 51 L. R. A. 886; 
Doyle v. Railroad Co. (1894), 162 
Mass. 66, 37 N. E. 770, 44 Am. St. 
R. 335, 25 L. R. A. 157, 166 Mass. 
492, 44 N. E. 611, 55 Am. St, R. 


The servant can not recover if his own negligence di- 
rectly contributed to cause the injury.®% 


It is not, at common 


4175, So.na R.A, 6445 Abell, v: 
Railroad Co. (1884), 63 Md. 433; 
Peterson v. Traction Co. (1900), 
23 Wash. 615, 63 Pac. 539, 65 Pac. 
543; 53 lL R. A. 586; Baird v. 
Railroad Co. (1914), 78 Wash. 67, 
138 Pac. 325; Moronen vy. McDon- 
nell (1913), 177 Mich. 691, 143 
N. W. 8. 

The risks assumed do _ not 
include loss of services by injury 
to servant’s wife when riding as 
a passenger on the railroad which 
employed him: Gannon vy. Rail- 
road Co, (1873), 112 Mass. 234, 17. 
Am. Rep. 82, Wambaugh’s Cas. 
808. But suppose it were part of 
his contract that he would con- 
tribute her services as well as his 
own, and she were riding for that 
purpose? 

82 See Packet Co. v. McCue, 
(1873), 84 U. S. (17 Wall.) 508, 
21 L. Ed. 705, Wambaugh’s Cas. 
805, supra. 

83 See Warden v. Railroad Co. 
(1891), 94 Ala. 277, 10 So. 276, 
14 L. R. A. 552; St. Louis Ry. Co. 
v. Dupree (1907), 84 Ark. 377, 
105 S. W. 878, 120 Am. St. R. 74; 
Victor Coal Co. v. Muir (1894), 
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law, a matter of comparative negligence or of attempting to 
apportion damages according to the degrees of negligence. 
Statutes, however, sometimes provide for such an apportion- 
ment. 

The law, nevertheless, attributes such influence to the di- 
rections of the master, and to the natural inference that he will 
not direct an act to be done unless it can be done with reason- 
able safety, that where the act, which is charged to the servant 
as contributory negligence, was one which he undertook by the 
express command of the master or his agent, his doing it will 
not be deemed to be negligent unless the danger was so in- 
evitable or so obviously imminent that a man of ordinary pru- 
dence would ‘not, under the circumstances, have undertaken 
1¢,5* 

So the fact that the servant was young or inexperienced may 


20 Colo. 320, 38 Pac. 378, 46 Am. 
St: R. 299, 26 L. R. A. 435; Novel- 


109 Am. St. R. 881. 
See, as to disobedience of ex- 


ty Theater Co. v. Whitcomb press rules prescribed by the mas- 
(1909), 47 Colo. 110, 106 Pac. ter to insure safety, as constitut- 
O12: SST onlay ae An mCNe om olas ing contributory negligence, Smith 


New York, etc., R. Co. v. Hamlin 
(1907), 170 Ind. 20, 79 N. E. 1040, 
LeeAnn. Cas. 988) — LOM En tive wAG 
(N. S.) 881; Wormell v. Railroad 
*Co. (1887), 79 Me. 397, 10 Atl. 


v. Mining Co. 
307, 75 Pac. 749. 

84See Southern Ry. Co. v. 
Shields (1898), 121 Ala. 460, 25 
So. 811, 77 Am. St. R. 66; Choctaw, 


(1904), 27 Utah 


49° 1 Am. St. R. 321; Vicksburg 
R. Co. v. Wilkins (1872), 47 Miss. 
404; O’Hare v. Mfg. Co. (1901), 
Tie Ne Heel04= 5 PAtlee 2b oo AT 
St. R. 499: Johnston v. Lighting 
Go. (1908), 193 N. Y. 592, 86 N: 
E. 539, 127 Am. St. R. 988; Ben- 
nett v. Railroad Co. (1891), 2 N. 
Daky W249 Na We 40S sets, 
A. 465: Houston, ete., R. Co. v. 
DeWalt (1902), 96 Tex. 121, 70 S. 
W. 581, 97 Am. St) Re 877; Darra- 
cott v. Railroad Co. (1887), 83 
WEE PASee CA Se UE, dailale Way /Wask, She, dees 
266; Stratton v. Lumber Co. 
(1905), 39 Wash. 323, 81 Pac. 831, 


etc., R. Co. v. Jones (1906), 77 
Ark. 367,92 S. “W. 244, 4 E.R: 
A. (N. S.) 837, 7 Ann. Cas. 430; 
Fox v. Railway Co. (1892), 86 
Towa 368, 53 N. W. 259, 17 L. R. 
A. 289; St. Louis, ete., R. Co. v. 
Morris (1907), 76 Kan. 836, 93 
Pac. 153, 13 L. R. A. (N. S.) 1100; 
Noble v. Lumber Co. (1909), 151 
N. Car. 76, 65 S. E. 622, 134 Am. 
St. R. 974; Schiglizzo v.- Dunn 
(1905), 211 Pa. 253, 60 Atl. 724, 
107 Am. St. R. 567; Tuckett v. 
Laundry Co. (1906), 30 Utah 278, 
84 Pac. 500, 116 Am. St. R. 832, 
4L.R. A. (N. S.) 990. 
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also be taken into account, since he may have had neither the 
judgment to realize the danger, nor the strength of will to 
resist an unwarranted comm*nd.8 


§ 443. Assumption of risk by servant.—A servant injured 
by the negligence of the master may sometimes lose his right 
to recover because he is held to have assumed the risk. The 
term ‘‘assumption of risk’’ is often used in two senses. The 
first is that already referred to, namely, the servant by the mere 
acceptance of the service is usually deemed to have assumed 
the ordinary, inherent risks which are attendant upon such an 
enterprise even when conducted with the standard degree of 
eare. These are not attributable to the fault or negligence of 
the master, but are naturally inherent in the enterprise. 

But if after the servant has entered upon the service he 
finds that, owing to defects in place or equipment, the retaining 
of incompetent servants, and the like, due to the negligent man- 
ner in which the master conducts the business, these ordinary 
and inherent risks are increased or aggravated, a different situ- 
ation is presented. The servant may lawfully quit the service. 
Even if he had agreed to remain for a definite time, this un- 
expected breach by the master of the implied condition upon 
which the service was accepted would justify the servant in 
repudiating his agreement.8® If, however, instead of quitting 
as he might, the servant stays on, in face of obvious dangers, 
without making any new arrangement, he is ordinarily held, by 
so remaining, to have assumed the risk of the enhanced danger, 
and if he is later injured by it, he may net recover.8? Volenti 


that if a seaman had refused to 
obey an order he would have been 


85 See Foley v. Horseshoe Co. 
(1896), 115 Cal. 184, 47 Pac. 42, 


56 Am. St. R. 87; Dougherty v. 
Dobson (1906), 214 Pa. 252, 63 
INCAS Salita As CN. S.) eos 
86 If he were, in fact, physically 
constrained, the result would be 
different: See Eldridge v. Steam- 
ship Co. (1892), 1384 N. Y. 187, 
32 N. E. 66, Wambaugh’s Cas. 
868, where there was evidence 


put in irons and fined. 

87 See Birmingham, e’c., R. Co. 
v. Allen (1892), 99 Ala. 359, 13 
So. 8, 20 L. R. A. 457; Choctaw 
R. Co. v. Jones (1906), 77 Ark. 
SON 2 Se We 244, 421 Rew AL ON. 
S.) 837, 7 Ann. Cas. 480; Limberg 
v. Lumber Co. (1900), 127 Cal. 
598, 60 Pac. 176, 49 L. R. A. 83; 
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non fit injuria has often been said to be a maxim applicable 
here.88 


§ 443a. Where master promises to repair defect.—If 
however, instead of merely staying on, without protest or any 
new arrangement, the servant complains to the master or his 
authorized representative, and secures from him a promise that 
the defect will be remedied or the danger removed, and stays on 
in reliance upon such promise, where the danger is not so 
imminent that no reasonable man would run the risk, he does 


not assume the risk as long as the promise is operative.®? 


Ill. Cent. R. Co. v. Fitzpatrick 
(1907), 227 Ill. 478, 51 N. EH. 529, 
118 Am. St. R. 280; Martin v. 
Railroad Co. (1902), 118 Iowa 
148, 91 N. W. 1034, 96 Am St. R. 
371, 59 L. R. A. 698; Lamson vy. 
Axe Co. (1900), 177 Mass. 144, 
58 N. BE. 585, 838 Am. St. R. 267; 
Lynch v. Traction Co. (1908), 153 
Mich, 174, 116 N. W. 983, 21 L. 
R. A. (N. 8S.) 774; Reberk v. 
Horne (1902), 85 Minn. 326, 88 
N. W. 1003; Chicago, ete., R. Co. 
v. Curtis (1897), 51 Neb. 442, 71 
N. W. 42, 66 Am. St. R. 456; San- 
derson v. Lumber Co. (1901), 50 
W. Va. 42, 40 S. E. 368, 88 Am. 
St. R. 841, 55 L. R. A. 908. 

Contra: Jewell v. Bolt Co. 
(GIO), Cel Wie, allt, BPA nie 
703, 140 Am. St. R. 515; Russ v. 
Harper (1911), 156 N. Car. 444, 
72 S. HB. 570; Richmond, etc., R. 
Co. v. Norment (1887), 84 Va. 
U6ie4eS. Baids 10pAmests Re 82. 

88 Compare, Lord Bramwell, in 
Memberry v. Railway Co. (1889), 
14 App. Cas. 179, 187. 

89 See Clarke v. Holmes (1862), 
7 H. & N. 937, Wambaugh’s Cas. 
836; Eureka Co. v. Bass (1886), 


81 Ala. 200, 8 So. 216, 60 Am. Rep. 
152; Cheeney v. Steamship Co. 
(1893), 92 Ga. 726), 19 S. E. 33, 
44 Am. St. R. 113; Morden Works 
v. Fries (1907), 228 Ill. 246, 81 
N. E. 862, 119 Am. St. R. 428; 
Buehner v. Mfg. Co. (1904), 124 
Iowa 445, 100 N. W. 345, 104 Am. 
St. R. 354; Southern, etc., Ry. Co. 
v. Croker (1889), 41 Kan. 747, 21 
Pac. 785, 13 Am. St. R. 320; Breck- 
enridge v. Hicks (1893), 94 Ky. 
362, 15 Ky. L. Rep. 143, 22 S. W. 
554, 42 Am. St. R. 361; Dempsey 
v. Sawyer (1901), 95 Me. 295, 45 
Atl. 1035; Roux v. Lumber Co. 
(1891), 85 Mich, 519, 48 N. W. 
1092, 24 Am. St. R. 102, 138 L. R. 
A. 728; Rice v. Paper Co. (1903), 
174 N. Y. 385, 66 N. E. 979, 95 
AMCLSG. Ra OC0sOcname hte AG Gai 
Union Mfg. Co. v. Morrissey 
(1883), 40 Ohio St. 148, 48 Am. 
Rep. 669; Brownfield vy. Hughes 
(1889), 128 Pa. 194, 18 Atl. 340, 
15 Am. St. R. 667; Gulf, etc., R. 
Co. v. Donnelly (1888), 70 Tex. 
371, 8 S. W. 52, 8 Am. St. R. 608: 
Yerkes v. Railway Co. (1901), 112 
Wis. 184, 88 N. W. 33, 88 Am. St. 
R. 961. 
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If, indeed, after a fair time for performance, it becomes 
apparent that the master does not intend to perform his prom- 
ise to repair or remove the difficulty, and yet the servant still 
stays on without exacting a fresh assurance, he will, in accord- 
ance with this theory, be deemed to have henceforth assumed 
the risk.9° 


§ 443b. Knowledge of defect and of risk necessary.— 
In order to bring a case within the operation of this rule, the 
servant must actually have known of the situation or it must 
have been so open and obvious that an ordinarily prudent 
person exercising reasonable care for his own safety could not 
be ignorant of it. And not only must the defect be known or 
obvious, but so also must be the risk.%1 

Where, therefore, the servant was young or inexperienced or 
ignorant, the inference of assumption of risk is reluctantly drawn 
and it becomes usually a question for the jury whether, under 
all the circumstances, there was an intelligent appreciation of 
the risk and a voluntary assumption of it.% 


Held, not to apply where the 
danger complained of is the pos 
sibility of injury by the unex- 


24, 48 L. Ed. 96; St. Louis, etc., 
Ry. Co. v. Birch (1909), 89 Ark. 
424, 117 S. W. 248, 28 L. R. A. 


pected negligence of a fellow serv- 
ant: Vogt v. Honstain (1900), 81 
Minn. 174, 838 N. W. 5338. 

90See Eureka Co. v. Bass, 
supra; Union Mfg. Co. v. Mor- 
rissey, supra; Illinois Steel Co. 
v. Mann (1897), 170 Ill. 200, 48 
N. E. 417, 62 Am. St. R. 370, 40 
L. R. A. 781; Albrecht v. Railroad 
Co. (1901), 108 Wis. 530, 84 N. 
W. 882, 53 L. R. A. 653; Crutch- 


field v. Railroad Co. (1877), 78 
N. Car. 300. 
91See Texas, etc., Ry. Co. Vv. 


Swearingen (1904), 196 U. S. 61, 
25 Sup. Ct. 164, 49 L. Ed. 382; 
Choctaw Ry. Co. v. McDade 
(1903), 191 U. S. 64, 24 Sup. Ct. 


(N. S.) 1250; Rase v. Railway Co. 
(1909), 107 Minn. 260, 120 N. W. 
860, 21 L. R. A. (N. S.) 138; Me- 
Duffee v. Railroad Co. (1908), 81 
Vt. 52, 69 Atl. 124, 130 Am. St. 
R. 1019. 

92 See Bare v. Coal Co. (1906), 
61 W. Va. 28, 55 S. E. 607, 123 
Am. St. R. 966, 8 L. R. A. (N. S.) 
284; Lane y. Manchester Mills 
(1908)., 75 N..H. 102571) Atl. 629; 
Dallemand v. Saalfeldt (1898), 
175 Ill. 310, 51 N. E. 645, 67 Am. 
St. R.7214; 48 L. R.A. 7585 Di 
Bari v. Bishop (1908), 199 Mass. 
254, 85 N. E. 89, 127 Am. St. R. 
497,17 L. R. A. (N. S.) 773. 
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§ 444. Effect of economic pressure—Of master’s com. 
mand.—The fact that the servant stays on because of fear of 
losing his job is ordinarily held not to affect the case.® Neither, 
ordinarily, does the fact that he is expressly commanded by the 
master to do the act; he did not have to stay or he did not have 
to obey the command.®* But however sound that may be where 
there has been time for observation and consideration, it is rec- 
ognized that when the whole question of defect or risk arises 
suddenly, perhaps in an emergency, and there is a command or 
occasion to act under such circumstances that there may not be 
time or opportunity to consider, or the servant’s attention may 
be so absorbed in the act that he cannot consider the circum- 
stances, it becomes a question of fact whether there was an 
assumption of the risk, which must be left to the jury to decide 
rather than to be disposed of as an inference of law.%5 


§ 445. Dissents from general doctrine.—A few courts 
in this country do not accept this doctrine of assumption of 
risks by remaining in the employment,®* and the English courts 
have attached more importance to the actual voluntariness of 
the case than most of the American courts have done.9? 


93 See Wescott v. Railroad Co. 
(1891), 153 Mass. 460, 27 N. E. 
10; Lamson v. Axe Co. (1900), 


(1899), 107 Iowa 171, 77 N. W. 
839. 
95 See Perrier v. Worsted Mills 


177 Mass. 144, 58 N. HE. 585, 83 
Am. St. R. 267; Burke v. Davis 
GL90G))) 1192) Mass.9°20,876:2N. oe; 
1039) 114 Am: St. Re 591,74. RR: 
IX) (ONG te) eiale 

94 See Briggs v. Coal Co. (1909), 
163 Ala. 237, 50 So. 1025; Sho- 
walter v. Fairbanks (1894), 88 
Wis. 376, 60 N. W. 257; Hencke 
vy. Ellis (1901), 110 Wis. 532, 86 
N. W. 171; Maltbie v. Belden 
(LOOMS. 167 INS eYns OWA GON. ait, 
645, 54 L. R. A. 52; Bier v. Hos- 
ford (1904), 35 Wash. 544, 77 
Pac. 867; Hanson v. Hammell 


(1909) 298 R.A. 53967 PeA ting 796: 
96 See Richmond, etc., R. Co. v. 

Norment (1887), 84 Va. 167, 4 

S)H.0211, 10: Am: Stake 827% 

An express contract in advance 
to assume risks of master’s neg- 
ligence not enforceable: Johnston 
v. Fargo (1906), 184 N. Y. 379, 
77 N. H. 388, 7 L. R. A. (N. S.) 
5387, 6 Ann. Cas. 1. 

97 See for example, the changed 
forms of expression in such cases 
as Smith v. Baker [1891], App. 
Cas. 325; Williams v. Birmingham 
Battery Co. [1899], 2 Q. B. 388. 
Compare 15 Law Quar. Rev. 336. 
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§ 446. Assumption of risks existing in violation of 
statutes.—The question of the assumption of risks where the 
defect or risk was one resulting from the non-performance of 
some statutory duty designed to promote safety, instead of the 
non-performance of what may be termed the common-law 
duties of the master, has given rise to several distinctions. The 
statute may expressly provide that there shall be no assumption. 
If it does not, some courts hold that the imposition of the statu- 
tory duty creates a public policy which forbids assumption.” 
Other courts hold that there is no distinction in this respect 
between statutory and non-statutory duties.% 


§ 447. —— Assumption of risks distinguishable from con- 
tributory negligence.—Assumption of risks is distinguishable 
from contributory negligence, though at the times they run 
very near together. Even though the servant may not have 
assumed the risks, he must still exercise reasonable care for 
his own safety, and if his own negligence contributed to his 
injury he could not recover.! 


§ 448. Statutory changes—Employer’s Liability Acts— 


98 See Narramore v. Railway 
Co. (1899), 37 C. C. A. 499, 96 
Fed. 298, 48 L. R. A. 68; Johnson 
v. Coal Co. (1908), 88 Ark. 243, 
114 S. W. 722, 123 S. W. 1180, 19 
L. R. A. (N. S.) 646; Streeter v. 
Scraper Co. (1912), 254 Ill. 244, 
98 N. E. 541, Ann. Cas. 1913C, 204, 
41 1. R.-A.. (N.. S:)> 628. 

99 See St. Louis Cordage Co. v. 
Miller (1903), 61 C. C. A. 477, 126 
Fed. 495, 63 L. R. A. 551; Denver, 
etc., R. Co. v. Norgate (1905), 72 
OmCwrAres6o 41) Neda24 7.4.00, 
R. A. (N. S.) 981 (Certiorari de- 
nied 202 U. S. 616, 26 Sup. Ct. 
764, 50 L. Ed. 1172); Birmingham, 
etc., Electric Co. v. Allen (1892), 
99 Ala, 359, 13 So. 8, 20 L. R. A. 


457; Denver, etc., R. Co. v. Gan- 
non (1907), 40 Colo. 195, 90 Pac. 
Sool Telia eA GNe Se), 26: 

1See Rase v. Railway Co. 
(1909), 107 Minn. 260, 120 N. W. 
360, 21 L. R. A. (N. S.) 188; St. 
Louis Cordage Co. v. Miller, 
supra; Johnson v. Coal Co. (1908), 
88 Ark. 243, 114 S. W. 722, 19 L. 
R, A. (N. S.) 646; Choctaw, etc., 
R. Co. v. McDade (1903), 191 U. 
S. 64, 24 Sup. Ct. 24, 48 L. Ed. 96; 
Schlemmer vy. Railroad Co. (1906), 
ZODMU aS ele cl eoup, Cty 407,201 
L. Ed. 681; Solt v. Radiator Co. 
(1911), 231 Pa. 585, 80 Atl. 1119; 
Bradburn v. Railroad Co. (1903), 
134 Mich. 575, 96 N. W. 929. 
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Workmen’s Compensation Acts——The English and American 
rules governing the master’s liability either to third persons 
or to his servants have had no precise counterpart in the 
countries of Continental Europe. For a good many years, some 
of them have had quite elaborate statutory provisions looking to 
the relief of workmen injured in industry. England adopted 
an employers’ liability act in 1880, which has since been con- 
siderably extended, and which was designed to make the master 
liable in many cases in which he would not be liable under com- 
mon-law rules.2 In the United States, there was at first a num- 
ber of changes by statute of the common law rules, especially 
those of fellow-servant, contributory negligence and assump- 
tion of risk, with regard to railroads. In 1908 Congress passed 
the so-called second Employers’ Liability Act affecting all 
common carriers by railroad engaged in interstate commerce.? 


§ 449. Beginning about 1910, very sweeping changes 
were inaugurated in the various States, at first taking the form 
of extending the master’s liability by removing some or all of 
the most common defenses, but later proceeding upon a new 
theory namely, that the consumers of the products of an in- 
dustry should be made to bear the cost of the injuries arising 
in its prosecution. This was to be done by providing a definite 
basis of compensation which the master should be required to 
pay in the first instance, but which he was expected and often 
required to insure himself against, and then, by adding the cost 
of the insurance to the price of his product, was expected to pass 
it on to the ultimate consumer, who, it was assumed, ought 
finally to bear it. 

Notwithstanding much strenuous opposition,* the constitu- 


2See 438 & 44 Victoria, c. 42; 
60 & 61 Vict. c. 37; 63 & 64 Vict. 
ce. 22, c. 37; 6 Hdw. VII, c. 58. 

8 See Second Employers’ Liabil- 
ity Cases (1911), 228 U. S. 1, 32 
Sup. Ct. 169, 56 L. Ed. 327, 38 L. 
R. A. (N. S.) 44; Philadelphia, 
etc, R. Co. v. Schubert (1911), 


224 U. S. 603, 32 Sup. Ct. 593, 56 
L. Hd. 894; Ward v. Krinsky 
(1922), 259 U. S. 503. 

4The New York statute of 1910 
was held unconstitutional in Ives 
v. Railway Co. (1911), 201 N. Y. 
271, 94 N. BE. 431, 34 L. R. A. (N. 
S.) 162, Ann. Cas. 1912B, 156. 
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tional power of the State to make these changes was generally 
upheld,5 and there now exist in most of the States provisions for 
compensating injured workmen or their dependents for injuries 
received in industry without regard to fault, unless wilful, and 
completely abolishing in the industries affected the old doctrines 
of contributory negligence, assumption of risk and the fellow- 
servant rule. In a number of States special boards or com- 
missions have been set up for the purpose of applying and 
enforcing these laws; and special rules respecting procedure 
and evidence are established. The matter of the employer’s in- 
surance is also often regulated. The compensation is sometimes 
to be paid in one sum; sometimes in installments. Subjection 
to the law has sometimes been made elective, sometimes com- 


pulsory. 


§ 450. —— The acts sometimes apply to enumerated occu- 
pations ; sometimes to those deemed or declared to be hazardous 
or extra-hazardous; sometimes only to those in which more than 
a small minimum number of persons. are employed; and the 
like. 

Domestic servants, farm laborers and casual employees are 
commonly excluded from the acts and therefore remain under 
common law rules. 

The injuries for which compensation is to be paid are usually 
defined as those ‘‘arising out of and in the course of the em- 
ployment,’’—a phrase which has been found to be frequently 
of very difficult application.® 


Constitution later amended to 
permit it: Jensen v. Railway Co. 
(1915), 215. N: Y. 514, 109 N. E. 
600; New York Cent. R. Co. v. 
White (1917), 243 U. S. 188, 37 
Sup. Ct. 247, 61 L. Ed. 667. 

6 See Borgnis v. Falk (1911), 
147 Wis. 327, 133 N. W. 209, 37 
L. R. A. (N. S.) 489; Opinion of 
Justices (1911), 209 Mass. 607, 96 
N. E. 308, Ann. Cas. 1913B, 815: 
State v. Clausen (1911), 65 Wash. 


156 diver eace 110l est li. Re JA. 
(N. 8S.) 466; State v. Creamer 
(1912), 85 Ohio St. 349, 97 N. B. 
COZ ool la eke HAN CN Sa), 86947 
Arizona Employers Liability 
Cases (1919), 250 U. S. 400, 39 
SID CupeDbomOom lune NOs LObS: 
Thornton v. Duffy (1920), 254 U. 
S. 361, 41 Sup. Ct. 137, 65 L. Ed. 
304, 

6 See, for example, “A Chapter 
of Accidents,” 39 Law Quarterly 
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§ 451] OUTLINES OF AGENCY 
As a rule these statutes protect employees only, and not third 
persons.” 


4. Right to a Len. 


§ 451. When agent has a lien As will be seen in the last 
chapter, special kinds of agents like the attorney at law, the 
auctioneer, the factor, and the like, are frequently given a right 
of lien upon their principal’s property in their possession to 
secure their compensation or reimbursement. Other agents also 
may at times have a lien. 

Thus an agent to whom the principal has delivered property 
or securities for the purpose of having the agent dv work or 
expend money upon them for the principal’s benefit, may have 
a lien upon such property, if still in his possession, to secure his 
compensation or reimbursement. An agent who by his ex- 
penditures or labor has produced something for his princi- 
pal, which is still in the agent’s possession, may have a lien 
upon it for the same purpose. And an agent who, at his 
principal’s request, has advanced money or pledged his credit 
to or for his principal, in reliance express or fairly implied 
upon the security of the principal’s goods or property in the 
agent’s possession, has a lien upon such property for his reim- 
bursement or indemnity.!° 


Review, 60, commenting on the 
English Acts. This writer de 
clares that the caselaw is in a 
state of “inextricable muddle.” 
7See Saylor v. Electric Co. 
(1923), — Oreg. —, 212 Pac. 477. 
8See Richards v. Gaskill 


Y. 325, 14 Am. Rep. 259; Underhill 
v. Jordan (1902), 72 N. Y. App. 
Div. 71,76 N. Y. Supp. 266, God- 
dard’s Cas. 648; Hope v. Glen- 
dinning [1911], App. Cas. 419, 
(one who at request of principal 
buys goods or securities for him 


(1888), 89 Kan. 428, 18 Pac. 494; 
Peterson v. Hall (1895), 61 Minn. 
268, 68 N. W. 7383. 

9See Vinton v. Baldwin (1884), 
95 Ind. 483 (one employed for a 
commission or fees to secure a 
loan for his principal and who 
has obtained it, may retain the 
money until his fees are paid); 
Muller v. Pondir (1873), 65 N. 


by advancing his own money is 
entitled to a lien upon those goods 
or securities for reimbursement). 
McKenzie v. Nevius (1843), 22 
Me. 138, 38 Am. Dec. 291 (same 
as to agent who has obtained in- 
surance policies for his principal 
by advancing his own money). 
10See Nagle v. McFeeters 
(1884), 97 N. Y. 196 (where prin- 
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§ 452. This lien is usually a mere right of retainer, 
not of sale,!1 and depends upon continuing possession. It is 
also usually a particular lien and not a general one, that is, it 
applies to the particular service or expenditure and not to other 
services or expenditures or the general balance of account; and 
it is confined to the particular thing upon which or in reference 
to which the service was rendered, and does not extend to other 
property which may happen to be in the agent’s possession.!? 


§ 453. Right of agent to stop goods in transitu.—An un- 
paid agent who has bought goods, at the request of the prin- 
cipal, but in the agent’s name and upon the agent’s credit, and 
has shipped them to his principal, may, if the principal becomes 
or is found insolvent during the transit, stop the goods in transit 
in substantially the same manner and for substantially the 
same reasons that an unpaid seller may exercise that right.!8 


§ 454. Right of agent to retain title as security An agent, 
also, who has bought goods for a principal in the agent’s name 
and upon his credit or payment, and who is shipping them to 
his principal, may take the bill of lading in the agent’s name 
or to the agent’s order and thus retain a property in the goods 
to secure his payment and reimbursement.!* 


cipal sends goods to an agent for der which execution a sale could 


sale and draws upon him for the 
anticipated proceeds, there is said 
to be a necessary inference that 
the goods were to be a security 
for the advances); Holbrook v. 
Wight (1840), 24 Wend. (N. Y.) 
169, 35 Am. Dec. 607. 

llIn the absence of a statute 
or a conferred authority to sell, 
there is no authority to sell for 
the foreclosure of the lien; though 
the lien holder may often get 
judgment for the amount due him 
and then cause an execution to 
be levied upon the property, un- 


be made. 

12See McKenzie v. Nevius 
(1843), 22 Me. 138, 38 Am. Dec. 
291; Carpenter v. Momsen (1896), 
92 Wis. 449, 65 N. W. 1027, 66 N. 
W. 692. 

13See Newhall v. Vargas 
(1886), 13 Me. 98, 29 Am. Dec. 
489; Seymour v. Newton (1870), 
105 Mass. 272. 

14See Farmers’ Bank v. Logan 
(1878), 74 N. Y. 568; Moors v. 
Kidder (1887), 106 N. Y. 32, 12 
N. HE. 818. 
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CHAPTER XV. 


OF THE DUTIES AND LIABILITIES OF THE PRINCIPAL TO 
THIRD PERSONS. 


§455. In general. 

456. What questions arise. 

I. Lyaginiry For AGENT’s CoN- 

TRACTS. 

457. In general 

1. The Contractual Liability of 
the Disclosed Principal 

458,459. Principal liable when. 

460. What contracts binding up- 
on principal—Authorized 
contracts made in his name. 


461. Informal contracts not 
expressly charging agent’s 
responsibility. 

462. Written contract made 


in agent’s name. 
2. The Contractual Liability of 
the Undisclosed Principal. 
463. In general. 
464. Theories respecting liability. 
465. Real principal liable when 
discovered. 
466. To what contracts rule ap- 
plies. 
467, 468. Exceptions—1. Election. 
469. 2. Settlement with or 
payment to agent. 
470. Actual agency must exist. 
471. Principal must really have 
been undisclosed. 
472. Agent also remains liable. 
{I. RESPONSIBILITY FOR AGENT’S 
DECLARATIONS, REPRESENTATIONS 
AND ADMISSIUNS. 


473,474. What statements, 
bind the principal. 
475. At what time made. 


etc., 


476. Declarations character- 
izing the act. 

477. Declarations forming 
part of the act. 

478,479. —— Admissions of de 
fault, negligence, etc. 
480-483. Spontaneous dec- 

larations. 


484. Agent’s admissions, etc., not 
competent to prove his 
agency. 

III. RESPONSIBILITY FOR NOTICE TO 

OR KNOWLEDGE OF HIS AGENT. 

485. When notice to agent is no- 
tice to principal. 


A486. The general rule. 
487. —— The basis of the rule. 
488, 489. Limitations. 
490. Notice of what facts—Illus- 


trations, 

491. Exceptions to the rule. 

492. Notice to sub-agent. 

493. Notice to one of several 
agents. 

494-496. Notice to agents of cor- 
porations. 


IV. PrRINCIPAL’s oR MAstTeER’s Li- 


ABILITY FOR HIS OWN DEFAULTS. 
497,498. Principal or master li- 
able for his own defaults. 
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V. Ltapitiry ror AGENT’S oR SERY- 
ANT’S TORTS AND CRIMES, 

499,500. In general. 

501. Theories of liability. 

1. General Conditions of Lia- 
bility. 

502. I. Relation of principal and 
agent or master and serv- 
ant must exist. 

508, 504. More than one 
master—Borrowed servant 
—General master and spe- 
cial master. 


505. —— Freedom of choice— 
Compulsory employment. 

506-511. Independent con- 
tractor. 

512. —— Volunteers. 

513. —— Strangers assisting 
servant—Sub-servants. 

514. —— Sub-agents. 

515. —— Wife or child as serv- 
ant—“Family automobile.” 

516. —— Undisclosed master. 

517. —— Apparent or ostensible 
master. 

518. —— Liability by ratifica- 
tion. 


519,520. II. Act must have been 
done while in the service. 
521. —— Double motive. 


522-525. Departure or de 
tour. 
526. III. Act done must be a 


part of, or incident to, the 
service. 

527,528. IV. Means adopted must 
be permissible. 

2. Liability for Negligent Acts. 

529. In general. 

630, 531. Negligence must 
have been with respect of 
an act in scope of employ- 
ment, 

532. -—— How determinec. 


533-536. —— Illustrations. 

3. Liability for Wilful Acts. 

537. In general. 

538. Principal or master now li- 
able for many wilful acts. 

539. —— When not liable. 

540-542. Special cases—1. Where 
master or principal owed a 
special duty. 

548, 544. 2. Where master 
confides to servant’s use a 
dangerous instrumentality. 

545, 546. 3. Where master 
entrusts to servant perform- 
ance of duties involving use 
of force upon others. 

547. Liability in other cases. 

548. False imprisonment. 

549. —— Malicious prosecution. 

550. —~— Slander and libel. 

Bole Shooting. 

4. Liability for Agent’s Fraud- 
ulent Acts and Representations. 

552. What here involved. 


558. Principal responsible for 
fraudulent acts in course of 
employment. 

554, When not liable. 

555. Principal responsible for 
fraudulent representations 
within the scope of the 
authority. 

556. —— When not liable. 


557. Apparent agency. 

558. Ratification. 

559. Form of remedy. 

5. Liability for Criminal or Penal 

Acts of Agent. 

660. Principal’s civil liability for 
agent’s criminal or penal 
acts. 


561. Statutory torts. 

562,563. Principal’s criminal or 
penal liability for agent’s 
criminal or penal acts. 


299 


§§ 455-457] OUTLINES OF AGENCY 


6. Procedural Matters. servant is not. 
564. Joinder of principal and 566. Damages — Compensatory— 
agent in one action. Exemplary. 


565. Master usually not liable if 567. Election by judgment. 


§ 455. In general.—This subdivision of the general subject 
ig naturally one of the most important ones. It certainly is 
the one most frequently arising. The reason for this is obvious. 
The very purpose of the creation of the agency is to enable 
the principal to put the agent forward to act, contract, speak, 
deal and be dealt with, in the place and stead of the principal 
in person. The question, therefore, of the liability which the 
principal incurs while thus acting through the intervention of 
his agent must constantly and necessarily present itself. 


§ 456. What questions arise.—This question of the liability 
of the principal to third: persons presents four chief aspects— 

1. His liability upon contracts made by the agent. 

2. His responsibility for the agent’s declarations, admissions 
or representations. 

3. His responsibility for matters brought to his agent’s 
knowledge. 

4. His liability for his own defaults. 

5. His liability for his agent’s torts and crimes. 


I. Liasmiry ror AGENT’s ConTRACTS. 


§ 457. In general—The question of the liability of the 
principal for the contracts of his agent may arise (1) where 
the principal at the time of making the contract was disclosed 
and known to exist, or (2) where the principal at the time was 
undisclosed; and separate consideration must be given to each 
aspect. 

It is only with respect of contracts that the distinction be- 
tween the disclosed and the undisclosed principal becomes 
material. 


1. The Contractual Liability of the Disclosed Principal. 


§ 458. Principal liable when.—It is not the purpose here to 
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inquire concerning the existence of the authority. The question 
of how authority may be conferred and upon whom, has al- 
ready been discussed.1 Assuming that the relation of principal 
and agent exists, the cuestion becomes, What contracts of the 
agent are binding upon the principal? To this question the 
general answer is: A principal is liable to third persons for all 
the lawful contracts of his agent, made for the principal and in 
his behalf, while the agent was acting within the scope of his 
authority and in the course of his undertaking; or which have 
subsequently been ratified by the principal with full knowledge 
of the facts. 

Stated negatively, the principal is, in general, not liable upon 
contracts made by the agent not within the scope of the au- 
thority and not subsequently ratified. 


§ 459. —— By the term ‘‘scope of the authority,’’ as 
here used, is meant the aggregate or extent of the authority 
which, in accordance with any rule or presumption of law, is 
deemed to be expressly or impliedly conferred upon the agent. 
It includes not only that actually given but that ‘‘apparently’’ 
conferred. It embraces that which custom may confer. It in- 
cludes, also, in a given case, that authority whose existence, as 
against the party interested, the principal is estopped to deny. 
Liability in any given case may embrace, finally, all those acts 
which, though not originally authorized, have been subse- 
quently ratified with a full knowledge of the facts.? 

By the term ‘‘principal’’ as here used, is meant not only an 
actual principal, but also any one who, within rules already 
referred to, can, In a given case, be estopped to deny that he 
was such,—the so-called ostensible or apparent principal.® 


§ 460. What contracts binding upon principal—Authorized 
contracts made in his name.—In attempting a brief statement 
of what contracts may bind the principal under this rule, first 
place must be given to those which, being within the authority 


i See ante Chap. V. 8 See ante §§ 25, 105. 
2See ante Chap. VI. 
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§§ 461, 462] OUTLINES OF AGENCY 


conferred, are clearly and distinctly made in the name and as 
the act of a disclosed principal. These bind the principal upon 
the simplest rules of agency. They may, of course, be written 
or unwritten, though naturally the express contract reduced to 
writing is likely to be the most unambiguous of all. 


§ 461. —— Informal contracts not expressly charging 
agent’s responsibility.—But the formal and express contracts 
are not the only ones upon which the principal is hable. As has 
been seen, where the agent is dealing orally and face to face 
with third persons, who know he is acting as agent for a dis- 
closed principal, there is a presumption that he intends to 
bind his principal and not himself.4 Hence though he uses 
informal phrases, or says colloquially ‘‘I’’ will pay or buy or 
sell, ete., the ‘‘I’’ will usually be deemed to mean his principal 
and not the agent personally. It is, of course, true, as has been 
seen, that even a known agent for a disclosed principal may 
pledge his own responsibility, instead of that of his principal, 
and where he has done so, he and not the principal will be 
liable.6 Whether he has done so or not, is, as has been seen, 
usually a question of fact. Informal entries or charges in such 
a case are also, as has been seen, not absolutely determinative. 
Thus the fact that an entry or charge was made upon one 
party’s books or accounts against the principal or the agent 
would be significant but not conclusive in deciding upon whose 
eredit the transaction actually was based. 

The agent also, as has been seen, may add his responsibility 
to that of his principal either as a joint maker or as a surety, 
in which ease they might both be liable. 


§ 462. Written contract made in agent’s name.— 
Where a written contract is made in the agent’s name, the 
agent, as has been seen, may usually be held upon it, and he 
cannot escape by showing that it was made for a principal.” 


4See ante § 377. 552; Higgins v. Senior (1841), 8 
5 See ante §§ 3871, 372. Mees. & Wels. 834, Mechem’s Cas. 
6 See ante § 3875. 456, Goddard’s Cas. 464, Wam 


7See Jones v. Littledale (1837), baugh’s Cas. 554. 
6 Ad. & El. 486, Wambaugh’s Cas. 
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LIABILITY OF PRINCIPAL [§ 463 
But in such a ease, if the contract be not a negotiable instru- 
ment or an instrument under seal, the other party, upon show- 
ing that it was really made for and by the authority of the 
principal, may, if he chooses, hold the principal; and if it is 
necessary to satisfy the statute of frauds he may, in his action 
against the principal, use the written contract signed by the 
agent, if it would satisfy the statute in an action against the 
agent,® as a note or memorandum of the contract signed, not 

_by the principal in person, but ‘‘by his agent thereunto lawfully 
authorized.’’? 

As to the question of election between the principal’s credit 
and that of the agent only, in such a case, while there is some 
authority to the effect that taking the agent’s contract in writ- 
ing conclusively shows an election,!® the weight of authority is 
doubtless to the effect that while it is strong evidence it is not 
conclusive.!! 

For technical reasons, the principal could not generally be 
held upon a deed or a negotiable instrument made in the agent’s 
name alone. 


2. The Contractual Inability of the Undisclosed Principal. 


§ 463. In general—What has thus far been said in this 
subdivision has had to do with the liability of the principal who 
was known to be such at the time of the transaction; but, as 
has been already intimated, it is not always the fact that the 


8Compare Mertz v. Hubbard 
C1907). a5) ans 01; S83 Bac.) 629, 
Tee AunaeStss Hoesp2 sme. dlp Fe “Ac 


(1851), 5 Sandf. (7 N. Y. Super.) 
101. 
10 See Chandler v. Coe (1874), 


(N. S.) 733, 12 A. & E. Ann. Cas. 
485; Walker v. Hafer (1909), 95 
CSG~ Ape sitel 0 abies oii, 24. la: 
R. A, (N: S)) 315; Eangstroth v: 
Eumber Co: (1914), 162 N- Y- 
App. Div. 818, 148 N. Y. Supp. 
224, afi’'d 220 N. Y. 706. 

9See Calder v. Dobell (1871), 
L. R. 6 C. P. 486, Wambaugh’s 
Cas. 564; Higgins v. Senior, supra. 

Contra: Fenley v. Stewart 


54 N. H. 561, Wambaugh’s Cas. 
573; Ferguson v. McBean (1891), 
JieCalaOos acim aCe ollsenl4 a loamehes 
A. 65; Heffron v. Pollard (1889), 
73 Tex. 96, 11 S. W. 165, 15 Am. 
St. R. 764. 

11 See Calder v. Dobell, supra; 
Byington v. Simpson (1883), 134 
Mass. 169, 45 Am. Rep. 314, Mech- 
em’s Cas. 558, Wambaugh’s Cas. 
581. 
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existence and name of the principal are thus known. The prin 
cipal, for some reason, may prefer to keep in the background, 
or the agent, without the knowledge or authority of the prin- 
cipal, may fail to disclose that he is an agent and deal as though 
he were himself the real party in interest. What then is the 
liability of such a principal? 

It must be observed that, by the hypothesis, there is a compe. 
tent principal in existence who has authorized, and is entitled 
to the benefits of the act of the agent; he has simply not been 
disclosed. The case, therefore, is radically unlike that pre- 
sented in the domain of ratification where, by the hypothesis, 
there was, at the time of the act, no principal who had author- 
ized it. This distinction is not infrequently lost sight of, and 
the two cases treated as substantially identical. 

The principal in a given case may be undisclosed either be- 
cause his existence was not known, or because, though his exist- 
ence was known,'his identity was concealed. 


§ 464. Theories respecting liability—It seems, at first 
blush, to be doing violence to all the theories respecting con- 
tractual liability to assert that one who did not appear or pur- 
port to be a party to a contract may be held liable upon it. It 
may also be said that to do so is either unnecessary or unjust, 
since the party who now seeks to do so showed, by the very act 
of making the contract with the agent as the supposed prin- 
cipal to it, that he was then satisfied to take his credit. Why 
now should he be entitled to look to some one of whose relation 
to the transaction he had no notice, and upon whose responsibility 
he did not rely? To permit him to do so is to present him 
with what an English judge termed a mere ‘‘God-send.’’ 

On the other hand, it is urged that it is just. The alleged 
principal by the hypothesis was the principal; the contract was 
in fact made on his account; he will get the benefit of it; why 
then should he not also take the responsibility ? 

It is also said that to hold the undisclosed principal directly 
saves circumlocution. If the other party holds the agent, the 
latter will seek reimbursement from the principal. If the latter 
is to be held ultimately any way, why not save time and trouble 
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by proceeding directly against him in the first instance? If 
his substantial rights are safeguarded, it can do him no harm.!” 

This view has, in general, in English and American law 
(though not usually upon the Continent) found favor, with the 
effect shown in the following section. 


§ 465. Real principal liable when discovered.—It is the 
general rule that the real principal in the transaction, though 
undisclosed at the time of making the contract, may at the 
election of the other party if exercised within a reasonable time, 
be held liable, when discovered, upon all simple contracts made 
in his behalf by his agent, even though at the time of making 
the contract the party dealing with the agent did not know that 
he was an agent or did not know who his principal was, and 
gave credit to the agent supposing him to be the principal.}8 

Parol evidence may be resorted to in order to identify the 
principal, even when the contract is in writing.14 To do so, 
does not, it is held, contradict the writing; it merely adds an- 


12See Article by Dean James 
Barr Ames, in 18 Yale Law Jour- 


Schweyer v. Jones (1908), 152 
Mich. 241, 115 N:. W. 974; City 


nal 443, suggesting that an equl- 
table remedy is preferable; also 
Article by Dean William Draper 
Lewis, in 9 Columbia Law Re 
view, 116. 

18 See Thompson vy. Davenport 
(1829), 9 Barn. & Cress. 78, Mech- 
em’s Cas. 547, Goddard’s Cas. 748, 
Wambaugh’s Cas. 637; Darrow v. 
Produce Co. (1893), 57 Fed. 463, 
Goddard’s Cas. 741; Mississippi 
Valley Co. v. Abeles (1908), 87 
Ark. 374, 112 S. W. 894; Curran 
v. Holland (1903), 141 Cal. 437, 
75 Pac. 46; Steele-Smith Grocery 
Co. v. Potthast (1899), 109 Iowa 
418, 80 N. W. 517; Edwards v. 
Gildemeister (1899), 61 Kan. 141, 
59 Pac. 259; Maxcy Mfg. Co. V. 
Burnham (1897), 89 Me. 538, 36 
Atl. 1008, 56 Am. St. R. 436; 


Trust Co. v. Brewing Co. (1903), 
174 N. Y. 486, 67 N. E. 62; Harper 
v. Bank (1896), 54 Ohio St. 425, 
44 N. E. 97; Waddill v. Sebree 
(1892), 88 Va. 1012, 14 S. BE. 849, 
29 Am. St. R. 766; Belt v. Water 
Power Co. (1901), 24 Wash. 387, 
64 Pac. 525. 

Fact that other party said at 
the time that he would not make 
the contract if a certain person 
was the principal, which the 
agent denied, held, not to prevent 
his holding him later on discover- 
ing that he was the principal, 
Kayton vy. Barnett (1889), 116 N. 
Y. 625, 23 N. E. 24, Mechem’s Cas. 
553, Wambaugh’s Cas. 652. But 
see post § 597. 

14 See Higgins v. Senior, supra; 
Byington v. Simpson, supra. 
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other party’s liability upon the contract; neither does it re- 
lease the agent: his liability still continues. 

The liability may be enforced by any form of appropriate 
action, e. g., by a bill for specific performance as well as by an 
action for damages.}5 

The principal may make any defence which he has, or any, 
growing out of the contract, which the agent might make. 


§ 466. To what contracts rule applies.—The rule applies 
to all simple contracts, whether written or unwritten, and to 
those required to be in writing as well as to those not so re- 
quired,!® to executory contracts as well as to executed ones; 
but it does not apply to negotiable instruments,!” or to instru- 
ments under seal, at least where the common law attributes of a 


seal still survive.18 


15 See Waddill v. Sebree, supra. 

16 As to satisfying the statute 
of frauds, see Walker v. Hafer 
(1909), 95 C. C. A, 311, 170 Fed. 
Bike DAS TR Re Ae CN. Ss) oto mand 
Note as to the use of parol evi- 
dence: Mertz v. Hubbard (1907), 
Toeian wl. 8Sebace 529 soda, 
St. R352, 8) Ls Ry AL GN. S2)) 733; 
and Note, 12 A. & HE. Ann. Cas. 
485 (land cases); Langstroth v. 
Lumber Co. (1914), 162 N. Y. App. 
Div. 818, 148 N. Y. Supp. 224, aff’d 
220 N. Y. T06 (chattel case); 
Grafton v. Cummings (1878), 99 
U. S. 100, 25 L. Ed. 366; Walsh 
v. Barton (1873), 24 Ohio St. 28. 

17See Sparks v. Transfer Co, 
(1891), 104 Mo. 531, 15 S. W. 417, 
PO ING Whe, Re Gils WI ke aX 
714; Webster v. Wray (1886), 19 
Neb. 558, 27 N. W. 644, 56 Am. 
Rep. 754, Goddard’s Cas. 1753; 
Shuey v. Adair (1897), 18 Wash. 
188, 51 Pac. 388, 68 Am. St. R. 
879, 39 L. R. A. 4738. 

As between the original parties, 


Some courts have been disposed to disre- 


however, an action may often be 
maintained against the principal, 
not upon the note or bill of ex- 
change, but upon the contract out 
of which that originated. See 
Pentz v. Stanton (1833), 10 Wend. 
CNS Ys) 219 2b Ame Dees pos: 
Wambaugh’s Cas. 643; Coaling Co. 
v. Howard (1908), 130 Ga. 807, 
GIS Heo Si. eal eta tar A mG coe) 
1051. 

Where the bill or note bears 
some reference to a principal and 
the action is between the original 
parties, or even by a subsequent 
holder if the reference is sufficient 
to make the paper ambiguous on 
its face, some courts have ad- 
mitted parol evidence to charge 
the principal. See Burkhalter v. 
Perry (1906), 127 Ga. 488, 56 S. 
BE 6335 119) Am. St. R2-343- 

See ante §§ 293-295. 

18See Briggs v. Partridge 
(1876), 64 N. Y. 357, 21 Am. Rep. 
617, Mechem’s Cas. 436; Borcher- 
ling v. Katz (1883), 37 N. J. Ka. 
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gard an unnecessary seal; others have not. In a number of 
States, the distinctions between sealed and unsealed instruments 
have been abolished by statute.!9 

A written contract whose terms exclude the existence of an 
undisclosed principal—one which must be expressly contradicted 
by the evidence of such a principal—has been held not open 
to such proof to permit the undisclosed principal to sue upon 
it, as will be seen in a later section.?° 


§ 467. Exceptions—1—Election.—To the general rule thus 
giving the other party the right to hold the undisclosed prin- 
cipal when discovered, there are two chief exceptions :— 

1. The principal can not be held where, although he was not 
disclosed at the time of the transaction, he has since been dis- 
closed and the other party has then, with full knowledge as 
to the principal and with power of choice, deliberately elected 
to give credit to the agent alone. 


§ 468. Knowledge not only of the existence but of 
the name of the principal is ordinarily necessary to an in- 
telligent election,2! and what the other party may have done 


150, Wambaugh’s Cas. 647; Van 
Dyke v. Van Dyke (1905), 123 


v. Barnett (1889), 116 N. Y. 625, 
23 N. E. 24, Mechem’s Cas. 553, 


Ga. 686, 51 S. BE. 582, 3 Ann. Cas. 
978, Goddard’s Cas. 749; Mahoney 
v. McLean (1880), 26 Minn. 415, 
4 N. W. 784. 

19 As to their effect upon the 
subject, see Efta v. Swanson 
(1911), 115 Minn. 373, 182 N. W. 
335; Streeter v. Janu (1903), 90 
Minn. 393, 96 N. W. 1128; Gibbs 
vy. Dickson (1878), 33 Ark. 107; 
abolishes it. 

Contra: Sanger v. Warren 
(1898), 91 Tex. 472, 44 S. W. 477, 
66 Am. St. R. 913; Jones v. Mor- 
ris (1878), 61 Ala. 518, 524. 

20 See Elumble v. Hunter (1848), 
12 Q. B. 310, Wambaugh’s Cas. 
629; post § 596. Compare Kayton 


Wambaugh’s Cas. 652, cited ante 
§ 465, note. 

21See Greenburg v. Palmieri 
(1904), 71 N. J. L. 88, 58 Atl. 297; 
Reid v. Miller (1910), 205 Mass. 
80, 91 N. EH. 223; Steele-Smith 
Grocery Co. v. Potthast (1899), 
109 Iowa 413, 80 N. W. 517; Mer- 
rill v. Kenyon (1880), 48 Conn. 
314, 40 Am. Rep. 174; Thompson 
v. Davenport (1829), 9 B. & C. 
78, Mechem’s Cas. 547, Wam- 
baugh’s Cas. 637. 

Knowledge is necessary, not 
merely the means of obtaining it. 
Raymond v. Crown Mills (1841), 
43 Mass. (2 Metce.) 319. 
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before he received such knowledge will ordinarily not bind 
him as an election.22. And even with such knowledge, the mere 
presentation of a claim against the agent? or even the com- 
mencement of a suit against him,?* will not, it has been held, 
be conclusive evidence of an election to hold the agent only. 
Prosecuting the action to a judgment after knowledge, however, 
is usually held conclusive.26 There is some authority for what 
seems the better rule, namely, that nothing short of satisfaction 
of the judgment should be a bar.*6 

Merely making entries against the agent or charging goods 
to him after knowledge would not be conclusive. Taking the 
agent’s note with knowledge, if not expressly or by implication 


taken as payment, is not ordinarily conclusive. 


22 Taking agent’s note before 
knowledge of the principal does 
not bar action against principal: 
Harper v. Bank (1896), 54 Ohio 
St. 425, 44 N. BE. 97; Merrill v. 
Kenyon (1880), 48 Conn. 314, 40 
Am. Rep. 174, Wambaugh’s Cas. 
720. 

Nor does taking judgment 
against the agent under such cir- 
cumstances constitute election to 
hold him only; Greenburg v. 
Palmieri (1904), 71 N. J. L. 83, 
58 Atl. 297, Goddard’s Cas. 755; 
Lindquist v. Dickson (1906), 98 
Minn. 369, 107 N. W. 958, 8 Ann. 
Castal02Z45 6 LagRe ARICNS SI 129% 
Goddard’s Cas. 758. 

23See Curtis v. Williamson 
(1874), L. R. 10 Q. B. 57, Wam- 
baugh’s Cas. 713; Hoffman v. An- 
derson (1902), 112 Ky. 893, 24 Ky. 
L. Rep. 44, 67 S. W. 49. 

24See Raymond v. Crown Mills 
(1841), 48 Mass. (2 Metc.) 319; 
Cobb v. Knapp (1877), 71 N. Y. 
348, 27 Am. Rep. 51. 

25See Priestly v. Fernie 
(1865), 3 H. & C, 977, Wambaugh’s 


Cas. 698; Kingsley v. Davis 
(1870), 104 Mass. 178, Wam- 
baugh’s Cas. 702; Tuthill v. Wil- 
son (1882), 90 N. Y. 423, God- 
dard’s Cas. 756; Lindquist v. 
Dickson (1906), 98 Minn. 369, 107 
N. W. 958, 8 Ann. Cas. 1024; 6 
L. R. A. (N. S.) 729, Goddard’s 
Cas. 758; Murphy v. Hutchinson 
(1908), 93 Miss. 643, 48 So. 178, 
17 (Ante Cas:. 611521 RAS TON: 
S.) 785. 

Principal and agent cannot 
usually be joined in one action, 
though a few cases have permitted 
the plaintiff in a doubtful case 
to join both up to the time of 
judgment, when he must elect 
which one he will hold: See Gay 
v. Kelley (1909), 109 Minn. 101, 
123 NSW 205, -2 Ge ata ACmeCNE 
S.) 742; Mussender v. Raiffe 
(1907), 131 Ill. App. 456. 

26 See Beymer v. Bonsall (1875), 
79 Pa. 298, Mechem’s Cas. 554, 
disapproved in Barrell v. Newby 
(1904), 62 C. C. A. 382, 127 Fed. 
656. 
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§ 469. 2. Settlement with or payment to agent.— 
2. The principal can not be held where, before the other party 
presents his claim, the principal has in good faith settled with, 
eredited or paid the agent* relying upon some conduct of the 
other party from which it was reasonable to infer that the agent 
has already settled with such third party, or that the latter 
looks exclusively to the agent for payment.?? 

What such misleading conduct may be, cannot be determined 
by any fixed rule. It must be something which fairly and 
reasonably leads the principal to act upon the belief that his 
credit is not relied upon by the other party. 


§ 470. Actual agency must exist.—The intermediate party 
in these cases must be an agent and not a principal. Thus 
if A orders goods of B, a dealer, and B not happening to have 
the goods, procures them from C, another dealer, on credit and 
supplies them to A, C cannot on these facts recover the price 


27See Thompson vy. Davenport 
(1829), 9 Barn. & Cress. 78, Mech- 
em’s Cas. 547, Goddard’s Cas. 743, 
Wambaugh’s Cas. 637; Heald v. 
Kenworthy (1855), 10 Exch. 739, 
Goddard’s Cas. 747, Wambaugh’s 
Cas. 692; Armstrong v. Stokes 
(1872), 1. RR. 7 @. B.. 698, Wam- 
baugh’s Cas. 704; Irvine v. Wat- 
son (1880), 5 Q. B. Div. 414, 
Mechem’s Cas. 550, Wambaugh’s 
Cas. 715. 

The American cases, so far as 
they have considered the subject, 
in general support the rule only 
so far as the *. See Fradley v. 
Hyland (1888), 37 Fed. 49, 2 L. 
R. A. 749; Laing v. Butler (1885), 
37 Hun, (N. Y.) 144 (aff'd 108 N. 
Y. 637, 50 N. EH. 442); Thomas v. 
Atkinson (1871), 38 Ind. 248; 
Clealand v. Walker (1847), 11 
Ala. 1058, 46 Am. Dec. 238; Mc- 
Cullough v. Thompson (1879), 45 


N. Y. Super. 449; Harder v. Print- 
ing Co. (1909), 64 N. Y. Misc. 89, 
117 N. Y. Supp. 1001; Knapp v. 
Simon (1884), 96 N. Y. 284, 6 
Civ. Proc. R. 1, (dictum); South- 
ern Ry. Co. v. Simpkins (1919), 
178 N. Car. 273, 100 S. EB. 418, 
OPAC reriie le 

But see York County Bank v. 
Stein (1866), 24 Md. 447; Sim- 
mons Hardware Co. v. Todd 
(1901), 79 Miss. 163, 29 So. 851; 
Guest v. Opera House Co. (1888), 
74 Iowa 457, 38 N. W. 158; 23 
American Law Review, 565. 

It is believed that the English 
rule is the right one, and that it 
will be followed in the United 
States. The principal need not, 
and it is believed should not, set- 
tle with the agent without de- 
manding evidence that the other 
party is either paid or looks only 
to the agent for payment. 
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from A, as an undisclosed principal, if B does not pay C. B 
was not an agent at all.?8 

So the contract must have been an authorized one. There 
is no more warrant for holding an undisclosed principal upon 
an unauthorized contract, than there is for holding a disclosed 
principal in such a case.?9 

One qualification of this, not easy to explain, is that where 
an undisclosed principal has put an agent in charge of a busi- 
ness to be carried on in the agent’s name,—thus making him 
appear to be the owner rather than an agent—the undisclosed 
principal may be held for contracts of a sort usually made by 
one carrying on a similar business, even though they were made 
in flat violation of the instructions of the principal.®%° 


§ 471. Principal must really have been undisclosed.—The 
case, moreover, presupposes that the principal at the time of 
the contract was really undisclosed. For if he were known at 
the time of the transaction and the other party nevertheless 
elected to give credit to the agent only, he cannot afterwards 
charge the principal.3! Whether exclusive credit was given to 


28 Compare Stoddard v. Ham Mechem’s Cas. 367; Watteau v. 
(1880), 129 Mass. 383, 37 Am. Rep. Fenwick [1893], 1 Q. B. Div. 346, 
369. Mechem’s Cas. 369, Wambaugh’s 

Where the relation of principal Cas. 654; Kinahan vy. Parry 
and agent did not exist in the [1910], 2 K. B. 389; Brooks v. 
case, “there can be neither agent Shaw (1908), 197 Mass. 376, 84 N. 
to bind, nor undisclosed principal EH. 110; Napa Valley Wine Co. v. 
to be bound.’ Brown v. Title & Cassanova (1909), 140 Wis. 289, 
Trust Co. (1896), 174 Pa. 443, 34 122 N. W. 812; Miss. Valley Const. 
Atl. 335. Kayton v. Barnett, re- Co. v. Abeles (1908), 87 Ark. 374, 
ferred to in note, § 465, is diffi- 112 S. W. 894; Patrick v. Merce. 
cult to reconcile with this theory. Co. (1903), 18 N. Dak. 12, 99 N. 

29See Young v. Inman (1910), W. 55. 

146 Iowa 492, 125 N. W. 177; Mo- Compare Ewart on MSstoppel, 
line v. Neville (1893), 388 Neb. 246; 87 Solicitors’ Journal 280; 
433, 56 N. W. 983; Dickerson v. 9 Law Quar. Review 111; 10 
Rogers (1889), 114 N. Y. 405, 21 Columbia Law Review 763. 

N. HE. 992. 81See Paterson vy. Gandasequi 

80 See Hubbard v. Ten Brook (1812), 15 East 62, Mechem’s Cas. 
(1889), 124 Pa. 291, 16 Atl. 817, 545, Goddard’s Cas. 738, Wam- 
10 Am. St. R, 585, 2 L. R. A. 823, baugh’s Cas. 627; Addison v. 
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the agent or not is usually a question of fact, as has been seen. 
The exemption of the principal, in such a case, is obviously 

strengthened by the fact that he has settled with the agent sup- 

posing that the third party looked to the agent only.*? 


§ 472. Agent also remains liable.—This liability of the un- 
disclosed principal, as has been stated, is an additional, and 
not an exclusive one; that is to say, the third person is not 
obliged to pursue the principal when discovered. He may do 
so at his option. The agent also remains liable,-and the cred- 
itor, if he prefers, may pursue him because he was the party 
with whom he contracted, though of course, he can have but 
one satisfaction. 


II. RESPONSIBILITY FOR AGENT’S DECLARATIONS, REPRESENTA- 
TIONS AND ADMISSIONS. 


§ 473. What statements, etc. bind the principal_—The 
responsibility of the principal is not necessarily confined to 
. what the agent does; it may in many cases include also what he 
says. Very few acts are unaccompanied by words, and, as is 
entirely obvious, the agent who is authorized to deal for his 
principal,—to buy and sell or to make contracts of any sort,— 
must in the nature of the case be authorized to use the words, 
whether written or unwritten, which are necessary and proper 
to accomplish the desired end.3 An agent may also be author- 
ized expressly and primarily to make statements or representa- 
tions, as in the case of one who is employed to advertise and 
promote an enterprise. 


§ 474. —— But even where his chief duty is to act—and 


Gandasequi (1812), 4 Taunt. 574, v. McBean (1891), 91 Cal. 68, 27 
Mechem’s Cas. 547, Wambaugh’s Pac. 518, 14 L. R. A. 65. 

Cas. 529; Thompson v. Davenport 82See Cleveland v. Pearl 
(1829) 9 BarnecCr,arselech=" (1890) FN63Vte 127, 21 “Atl 261; 
em’s Cas. 547, Wambaugh’s Cas. 25 Am. St. R. 748, Mechem’s Cas. 
637; James v. Bixby (1814), 11 556; James v. Bixby, supra. 
Mass. 34; Brown v. Rundlett 83 See ante § 281. 

(1844), 15 N. H. 360; Ferguson 
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that is the case principally to be dealt with here—the authority 
to act will include, by implication, the saying of whatever, if 
anything, naturally, usually and appropriately accompanies, 
attends or otherwise forms a part of the thing done. 

So where what he said at the time characterizes or illuminates 
the act, it is admissible because evidence of the act is admissible. 
As was said in one case, ‘‘His declarations were admissible, not 
so much perhaps for what he said as what he did; what he said 
shed light upon what he did, and we are thus enabled to scruti- 
nize his acts according to his real intention.’’54 


§ 475. At what time made——The authority to bind the 
principal by what is thus said is implied because it is deemed 
to be a part of the act authorized to be done—because it tends to 
characterize or explain it, or because it is a natural and appro- 
priate accompaniment of it. It follows, therefore, that the 
authority exists only while the act 1s being performed. The 
agent has no implied authority to make narrations concerning 
past transactions.%> It is only while he is acting, within the scope 
of his authority, that the statements are relevant. Hence the ° 
rule that, in order to be considered as made within the scope 
of his authority, the statements, representations or admissions 
must be made either while the agent is actually engaged in the 
execution of his authority, or at least so soon thereafter as to 


84 Sidney School Furniture Co. 
v. Warsaw Dist. (1888), 122 Pa. 
494, 15 Atl. 881, 9 Am. St. R. 124. 

85 See Vicksburg, etc., R. Co. v. 
OBriens (1886), 119 Use Soon 
Sup. Ct. 118, 30 L. Ee. 22° Mech- 
ems) Casvim bites webacket) (Wear a 
Clough (1874), 87 U. S. (20 Wall.) 
528, Wambaugh’s Cas. 459; Garth 
v. Howard (1832), 8 Bing. 451, 
Goddard’s Cas. 839, Wambaugh’s 
Cas. 452; Carroll v. Railroad Co. 
(1889), 82 Ga. 452, 10 S. BH. 168, 
6 li Ro VAw 24s eS Barkers.vaoe. 
Louis, etc., R. Co. (1894), 126 Mo. 
143, 28 S. W. 866, 47 Am. St. R. 


646, 26 L. R. A. 848; Giberson v. 
Mills Co. (1896), 174 Pa. 369, 34 
Atl; 563, 52, Am: St. R. 823; 
Moyle v. Congregational Society 
(1897), 16 Utah 69, 50 Pac. 806, 
Goddard’s Cas. 841; Jammison vy. 
Railway Co. (1895), 92 Va. 327, 
83 S. BH. 758, 53 Am. St. R. 818. 

Where the transaction is a con- 
tinuing one, made up of a series 
of acts, the transaction for the 
purpose in question may continue 
until it is completed: Cleveland, 
etc., Ry. Co. v. Closser (1898), 126 
Ind. 348, 26 N. E. 159, 22 Am. St. 
R. 593, 9 L. R. A. 754 
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be really a part of the same transaction. In legal phrase it is 
said that they must constitute a part of the res geste,—a phrase, 
however, which it has been found exceedingly difficult to de- 
fine with accuracy, and which is often confused with another 
use of the same phrase to be referred to hereafter.®® 


§ 476. —— Declarations characterizing the act.—Under 
this rule, a wide range of declarations and statements is in- 
cluded. For example, those showing what sort of an act the 
agent purported to do; for which of several parties he pur- 
ported to act; with whom or upon whose credit, the dealings 
purported to be had; by what authority he purported to act; 
for what reason or on what information he then purported to 
do what he did do; and the like.®” 

This evidence is not admissible for the purpose of proving 
the agency,—that must be shown by other evidence,8&’—but 
merely for the purpose of showing the character or capacity in 
which the agent at the time purported to act. 


§ 477. Declarations forming part of the act.—The 
eases which fall under this head, are of an exceedingly wide 
range, and difficult to include within any specific rule. What 
statements are to be deemed part of an act must, of course, be 
determined by the nature and extent of that act. But, in gen- 
eral terms, if an agent is authorized to do an act, all that one 
would naturally, ordinarily and appropriately say while doing 
such an act and with reference to it, would be included. Giving 
directions, making arrangements, expressing satisfaction or dis- 
satisfaction with proposed plans or performances, making state- 
ments or giving assurances as to physical conditions within his 


86 See post § 480. 439, 11386; Drum v. Harrison 
87See Roebke v. Andreas (1887), 83 Ala. 384, 8 So. 715 
(1870), 26 Wis. 311; Thomas v. (that he acted as agent and not 


Leonard (1843), 5 Ill. 556; Nowell as owner); Jefferds v. Alvard 


vy. Chipman (1898), 170 Mass. 340, 
49 N. E. 631; Henderson v. Cole- 
man (1911), 19 Wyo. 183, 115 Pac. 


(1890), 151 Mass. 94, 23 N. EB 
734 (to show state of mind). 
88 See post § 484, 
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§ 478] OUTLINES OF AGENCY 


knowledge which are immediately material; and the like, fall 
within this rule.®® 


§ 478. Admissions of default, negligence, etc.—The 
ereatest difficulty in this field arises over the question of the 
admissibility against the principal of admissions of default, mis- 
doing or negligence by the agent, who in this case is usually 
of the type designated in the law as a servant. 


Anyone may, in general, confess his own defaults, and make 
admissions against his own interest; but no one ordinarily can 
confess somebody else’s fault, or make admissions against some 
one else’s interest.4° The ordinary agent or servant can not 
usually be deemed authorized, expressly or by implication, to 
make admissions of this sort against his principal,*! and the 
fact that the principal is sought to be held liable because of the 
negligence or default of the very agent or servant who made 
the admission concerning it, cannot change the rule.* (If the 
agent or servant himself is being sued, his admissions would 
bind him.) 


Such admissions will, in the nature of the case ordinarily be 


89See Worthington v. Gwin W. 446,115 Am. St. R. 559, 8 Ann. 


(1898), 119 Ala. 44, 24 So. 789, 
43 SL. VAL 3825 eRahm wv. Dez 
(1889), 121 Ind. 283, 23 N. EH. 141; 
Des Moines Land Co. v. Home- 
stead Co. (1890), 82 Iowa 663, 45 
N. W. 773; Garfield Coal Co. v. 
Rockland Line (1903), 184 Mass. 
60, 67 N. E. 868, 100 Am. St. R. 
543, 61 L. R. A. 946; Toll Bridge 
Co. v. Betsworth (1862), 30 Conn. 
380; Holmes v. Lumber Co. 
(1890), 150 Mass. 535, 23 N. E. 
305, 6 L. R. A. 283. 

40See Fairlie v. 
(1803), 10 Ves. Jr. 
baugh’s Cas. 447. 

41 See Clancy v. Barker (1904), 
71 Neb. 88, 98 N. W. 440, 103 N. 


Hastings 
123, Wam- 


Cas. 682, 69 L. R. A. 642; Guerin 
v. Telephone Co. (1899), 70 N. H. 
138, 46 Atl. 185; Norfolk, etc., R. 
Co. v. Lumber Co. (1896), 92 Va. 
413, 23 S. E. 787; McDermott v. 
Railroad Co. (1881), 73 Mo. 516, 
39 Am. Rep. 526; Oil City Fuel 
Co. v. Boundy (1888), 122 Pa. 
449, 15 Atl. 865; Jungworth v. 
Railroad Co. (1909), 24 S. Dak. 
342, 123 N. W. 695. 

42 See Williamson y. Railroad 
Co. (1887), 144 Mass. 148, 10 N. 
E. 790; Ryan v. Gilmer (1877), 2 
Mont. 517, 25 Am. Rep. 744; Frye 
v. Railroad Co. (1906), 200 Mo. 
377, 98 S. W. 566, 8 L, R. A. (N. 
S.) 1069, 
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made after the act is done; one cannot confess an act before 
he has done it, or, usually, while he is doing it. 


§ 479. Nevertheless, the cases in which what the 
agent or servant declared or admitted may affect the principal 
by way of admission or otherwise, are numerous. Not only his 
declarations or statements which characterize or form part of 
the act are admissible; but those also for example, which show 
knowledge or the lack of it, at the time, where that is material 
to the issue; and those which show the agent’s or servant’s 
state of mind, where that is material, as where the question is 
whether his mind was on his work—whether he was heedless 
or inattentive; or whether he was excited, angry, or acting for 
his own purposes only.*% 


§ 480. Spontaneous declarations.—Moreover, under a 
rule of evidence, not of agency, which permits the spontane- 
ous declarations, made at the time, under the excitement and 
impulse of the moment, and before time for deliberation and 
calculation of consequences, of any one present, at a transaction 
whether agent or servant or not, to be shown as part of that 
act,44 spontaneous declarations and utterances of a servant or 


43 See Jefferds v. Alvard (1890), ing declarations,” there are 


151 Mass. 94, 93 N. E. 734; Red- 
dick v. Young (1912), 177 Ind. 
632, 98 N. EH. 813; Gulf, etc., Ry. 
Co. v. Compton (1890), 75 Tex. 
667, 13 S. W. 667; Nashville, etc., 
R. Co. v. Messino (1853), 33 Tenn. 
(1 Sneed) 220; Wabash R. Co. v. 
Brow (1895), 18 C. C. A. 222, 65 
Fed. 941. 

44The theory is that the cir- 
cumstances under which such ut- 
terances are made sufficiently in- 
sure the speaking of the truth to 
justify dispensing with the ordi- 
nary safeguards of the oath, dan- 
ger of punishment for perjury, 
ete. In the case of so-called ‘“dy- 


thought to be further sanctions in 
the imminence of death, ete. 
They are not confined to agency 
cases, but are frequently resorted 
to in homicide cases, insurance 
cases, and the like. See Common- 
wealth v. Puntario (1922), 271 
Pa. 501, 115 Ati. 881; New Mexico 
v. Eagle (1910), 15 New Mex. 609, 
110 Pac. 862, 30 L. R. A. (N. S.) 
391; Gipe v. State (1905), 165 
Ind. 433, 75 N. HB. 881, 112 Am. 
SH RUS SANS le DDR NS TONE IS) )) 
419; Meyer v. Insurance Co. 
(1915), 130 Minn. 242, 153 N. W. 
523; Noland v. Morris (1922), — 
Mo. App. —, 248 S. W. 627. 


315 
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agent have often been received, in actions against the principal, © 
if made substantially at the time of the act, and before its in- 
fluences have exhausted themselves. These utterances are also 
designated part of the res geste, though clearly upon a different 
theory from that which permits the use of that phrase in a 
preceding section; but they are frequently confused. 


§ 481. In order to be properly admissible under this 
rule, the utterances must be of matters to which the declarant 
might have testified as a witness—they must be relevant to the 
issue, they must be of matters of fact and not the mere opinions, 
conclusions or speculations of the declarant, and they must re- 
late to the transaction in question, and not be merely narrations 
of other and previous facts, conditions or events, not involved 
in the present issue.*® 


§ 482. As to the time when the utterances must be 
made, no more precise rule can be laid down than that they must 
be made under the immediate influence of the act, and before 
there was time or opportunity for premeditation, deliberation 
as to consequences, framing plausible excuses or accusations, and 
the like. 

Unfortunately the decided cases are in great conflict as to 
this subject. 


§ 483. They may be offered by either party—by the 
defendant to show the plaintiff’s own negligence, for example, 
as well as by the plaintiff to show the defendant’s fault. 


§ 484. Agent’s admissions, etc., not competent to prove his 


Where the declarant was ren- v. Power Co. (1910), 59 Wash. 
dered unconscious, utterances 440, 110 Pac. 20, 140 Am. St. Rep. 
made upon regaining conscious- 858 (compare Hobbs v. Railway 
ness have been held to be within Co. (1914), 80 Wash. 678, 142 


the rule as to time, even though Pac. 20); Smith v. Stoner (1914), 


made some time after the injury. 
See Clark v. Davis (1922), — 
Minn. —, 190 N. W. 45; Butten 


243 Pa. 57, 89 Atl. 795. 


45See Hobbs y. Railway Co., 
supra, 


316 


LIABILITY OF PRINCIPAL [§§ 485, 486 


agency.—All discussion of the admissibility of the agent’s 
declarations, representations or admissions, presupposes that he 
ig an agent as he is assumed to be. This is a fundamental fact, 
and, as has been seen,*® it cannot be proved merely by the 
agent’s extra-judicial assertions or admissions; though his tes- 
timony in court as a witness is competent for what it is worth, 
like that of any other witness.*7 In order, therefore, to make 
any evidence of his declarations, representations or admissions 
competent, there must be some other evidence of his agency. 


III. Responsipiniry For Martrers Broucut to NOoTICcCE OR 
KNOWLEDGE OF AGENT. 


§ 485. When notice to agent is notice to principal.—The 
question of notice or knowledge occupies a large place in our 
law. The duty to take action often arises only upon notice of 
some fact or condition; the obligation to make repairs or take 
precautions exists often only upon notice of their need; whether 
one obtains a perfect title or a defeasible one depends in many 
cases upon his having or not having notice of prior liens or 
defenses; ete. Assuming that notice or knowledge might, in a 
given case, affect the principal if it came to him personally, the 
question at once arises, how will he be affected by notice to or 
knowiedge of his agent? 


§ 486. -—— The general rule.—In respect of this, the gen- 
eral rule is, that the law charges the principal with notice of 
any fact, relating to the subject matter of the agency, which 
the agent acquires or obtains while acting as such agent and 
within the scope of his authority. Many, but not all, cases go 
further and charge the principal not only with the notice or 
knowledge which the agent acquires during the agency, but 
also with that which he may previously have acquired and then 
has in mind, or which he had acquired so recently as to reason- 
ably warrant the assumption that he then remembered it.*8 


48 See ante § 112. (1864), 17 Com. B. (N. S.) 466; 
47 See ante § 114. Rolland v. Hart (1871), L. R. 6 
48See Dresser vy. Norwood Ch. App. 678; The Distilled Spirits 
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§ 487. Basis of rule—The rule that notice to the 
agent is notice to the principal, is sometimes said to find its 
origin in a theory of the legal identification, during the time 
of the agency, of the principal with the agent—a theory which 
is thought to lead to the conclusion that notice acquired before 
the agency, when there could be no such identification, could not 
be imputed to the principal. 

By the weight of modern authority, however, the rule springs 
from the actual or presumed performance of the duty, already 
considered, resting upon the agent to inform his principal of 
all matters coming to his notice or knowledge, concerning the 
subject matter of the agency, which it is material for the prin- 
cipal to know for his protection or guidance.*® So far as third 
persons are concerned, however, the law will not permit the 
principal to escape the consequences of notice by alleging that 
his own agent has not performed his duty. The rule, therefore, 
does not depend upon whether or not the agent has actually 
communicated his knowledge to the principal; the law presumes 


(1870), 78 U. S. (11 Wall.) 356, 
20 L. Ed. 167, Goddard’s Cas. 783; 
Constant v. University (1889), 
111 N. Y. 604, 19 N. E. 631, 7 Am. 
St.-R2769;, 2) i: Re AS 734, Meech- 
em’s Cas. 560; Field v. Campbell 
(1904), 164 Ind. 389, 72 N. E. 
260, 108 Am. St. R. 301, Goddard’s 
Cas. 777; McClelland v. Saul 
(1901), 113 Iowa 208, 84 N. W. 
1034, 86 Am. St. R. 370; Snyder 
Yau Partridge (so )e 138 ene 7s; 
29) Newbee Soleo 2meAlN OL enamel SO! 
Schwind v. Boyce (1902), 94 Md. 
503 51 Atin 45%) Wilson v., Ins: 
Ass’n (1886), 36 Minn. 112, 30 
NES aWe © 40d Ama St. OR AeG59e 
Cabin Branch Min. Co. v. Hutchi- 
efoya) (oN), all Wes eye YESS IDL 
480, Ann. Cas. 1912D, 93; Brothers 
vy. Bank (1893), 84 Wis. 381, 54 
N. W. 786, 36 Am. St. R. 932; 


Gardiner v. Building Corp. (1921), 
— €. C. A. —,. 273 Fed. 441, 17 
Ala Res aoik: 

Certain of the State courts limit 
the rule to knowledge acauired 
during the agency. Thus, Ala- 
bama, Wheeler v. McGuire (1888), 
86 Ala. 398, 5 So. 190, 2 L. R. A. 
808, Mechem’s Cas. 362; Pennsyl- 
vania, Houseman vy. Girard, etc., 
Ass’n (1876), 81 Penn. St. 256; 
Texas, Kauffman v. Robey (1883), 
60 Tex. 308, 48 Am. Rep. 264: 
Washington, Meyers v. Gerhart 
(1909), 54 Wash. 657, 103 Pac. 
1114. 

Notice after the termination of 
the agency, of course, does not 
bind: Boardman v. Taylor 
(1881), 66 Ga. 638. 

49 See ante § 342. 
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that he has done so and charges the principal, although in fact 
he knew nothing about it.5° 

Under such a rule, it might be the duty of the agent to in- 
form his principal of what he had learned before he became 
agent but still knew, as well as of that which he learned during 
the agency. 


§ 488. Limitations—The notice or knowledge of a 
particular agent which is so to be imputed to the principal 
must relate to the subject matter of that agent’s agency, and 
not to some other matter concerning which he had neither duty 
nor authority.64 It must appear to be material, and it must 
come from such an apparently authentic and reliable source 
that an ordinarily prudent man would be bound to give heed 


to it.5? 


§ 489, 


The notice must also ordinarily relate to some 


extrinsic fact, and not be merely the agent’s own knowledge 
of his own purposes, motives or acts.5% 


§ 490. Notice of what facts—TIllustrations—Under the gen- 
eral rule, notice of a great variety of facts or conditions has 


been imputed. Common cases 


50 The principal’s remedy in 
such a case would be against the 
agent for not informing him. 

51 See Atchison, etc., R. v. Ben- 
ton (1889), 42 Kan. 698, 22 Pac. 
698; Trentor v. Pothen (1891), 46 
Minn. 298, 49 N. W. 129, 24 Am. 
St. R. 225; Pennoyer vy. Willis 
(1894), 26 Oreg. 1, 36 Pac. 568, 
46 Am. St. R. 594; Congar v. Rail- 
road Co. (1860), 24 Wis. 157, 1 
Am. Rep. 164; Washington Nat. 
Bank v. Pierce (1893), 6 Wash. 
491, 33 Pac. 972, 36 Am. St. R. 
174. 

52 Agent not bound to charge 
his mind with mere rumors or 


are those involving notice of 


loose information: Shafer vy. In- 
surance Co. (1881), 53 Wis. 361, 
10 N. W. 381. “Vague rumor or 
suspicion” not enough: Stanley 
v. Schwalby (1896), 162 U. S. 255, 
16 Sup. Ct. 754, 40 L. Ed. 960. 

53 See Shepard & Morse Lumber 
Co. v. Eldridge (1898), 171 Mass. 
5G, Ole N wean coor Ameen Stearkt. 
446, 41 L. R. A. 617; Clement v. 
Amusement Co. (1906), 70 N. J. 
Eq. 677, 67 Atl. 82, 118 Am. St. 
R. 747, Goddard’s Cas. 779; Los 
Angeles Inv. Co. v. Bank (1919), 
180 Cal. 601, 182 Pac. 293, 5 A. 
L. R. 1193. 
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liens, outstanding equities, unrecorded mortgages; of the dis- 
solution of partnership; of the revocation of the authority of 
agents; of other insurance; of breaches of conditions ; of defects 
in premises, and the like. 


§ 491. Exceptions to the rule—Three exceptions to the 
rule exist: Such notice will not be charged to the principal— 

1. Where it is such as it is the agent’s duty to some other 
principal not to disclose. Thus, for example, much informa- 
tion comes to an attorney which it is his duty to his client not 
to disclose—in the language of the law, it is privileged. Such 
information will not be imputed to another client of the attor- 
ney, because the law will not require him to violate his duty 
to one client in order to perform what otherwise might be his 
duty to some other client.64 Many cases extend the exception, 
in the case of attorneys, to other than purely confidential mat- 
ters.55 

2. Where the agent, though nominally acting as such, is 
really acting in his own or another’s interest and adversely to 
his principal. In such a ease, the agent really ceases to be 
agent at all. As has been seen, the law does not permit him 
without the full knowledge and consent of the principal, to act as 
agent in such a case, and therefore it is said that the law does 
not presume that he will perform a duty which his adverse 
interest renders certain that he will not perform. The real 
reason, however, is that there is no agency in such a case.5& 


54See The Distilled Spirits L, R. A. 197; Florence vy. De Beau- 
(1870), 78 U. S. (11 Wall.) 356, mont (1918), 101 Wash. 356, 172 
20 L. Ed. 167, Goddard’s Cas. 788; Pac. 340, 4 A. L. R. 1565. See 
Melms v. Pabst Brewing Co. the extended Note in 4 A. L. R. 
(1896), 98 Wis. 153, 66 N. W. 518, 1592 et seq. 
57 Am. St. R. 899; Akers v. 56 See Frenkel v. Hudson 
Rowan (1890), 33 S. Car. 451, 12 (1886), 82 Ala. 158, 2 So. 758, 60 
So H165) 0 Te RA. 705. Am. Rep. 736; Purseley v. Stahley 

55 See Trentor v. Pothen (1891), (1905), 122 Ga. 362, 50 S. EB. 139, 
46 Minn. 298, 49 N. W. 129, 24 Goddard’s Cas. 788: Seaverns v. 
Am. St. R. 225; Wittenbrock v. Hospital (1898), 173 Ill. 414, 50 
Parker (1894), 102 Cal. 98, 86 N. HB. 1079, 64 Am. St. R. 125; 
Pac. 374, 41 Am. St. R. 172, 24 Dillaway v. Butler (1883), 185 
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Where the agent is frankly and openly acting adversely and 
for himself only, he is not an agent within the rule.5? 

3. Where the person who claims the benefit of the notice 
had colluded with the agent to cheat or defraud the principal. 
‘‘The rule which charges the principal with what the agent 
knows,’’ it was said in one case,58 ‘‘is for the protection of inno- 
cent third persons, and not those who use the agent to further 
their own frauds upon the principal.’’ 


492. Notice to sub-agent.—Whether notice to a sub-agent 
is notice to the principal depends upon whether the sub-agent, 
under the rules already considered, is to be regarded as the 


agent of the principal or of 


Mass. 479; Allen v. Railroad Co. 
(1889), 150 Mass. 200, 22 N. E. 
917, 15 Am. St. R. 185, 5 L. R. A. 
716; Henry v. Allen (1896), 151 
N.Y. 1, 45 N. Ee 355, 36 L. R.A. 
658; Gunster v. Power Co. (1897), 
tie Paws2t, ot Atl, 5505.59) Am, 
St. R. 650; Victor Gold Min. Co. 
v. Bank (1897), 15 Utah 391, 49 
Pac. 826; Baker v. Berry Hill Co. 
(1911), 112 Va. 280, 71 S. E. 626; 
Thomson, etc., Co. v. Capitol Co. 
(1894)5 12 ©) Cl 7A. 643, 22 U.S: 
Ap. 669, 65 Fed. 341. 

57See Innerarity v. Bank 
(1885), 189 Mass. 332, 1 N. E. 282, 
52 Am. Rep. 710, Mechem’s Cas. 


569; Corcoran v. Cattle. Co. 
(1890), 151 Mass. 74, 23 N. E. 
727; English-Amer. Loan Co. V. 


Hiers (1908), 112 Ga. 823, 38 S. 
BH. 103; In re Plankinton Bank 
(1894), 87 Wis. 378, 58 N. W. 784. 

Where one person is agent for 
two principals, many difficult 
questions arise, as, for example, 
where he is secretly taking mon- 
ey or securities from one to make 


the original agent only.°9 If, 


good his deficiency to the other. 
See Bank of New Milford v. Town 
(1869), 36 Conn. 93; Loring v. 
Brodie (1883), 134 Mass. 453; 
Atlanta Cotton Mills v. Indian 
Orchard Mills (1888), 147 Mass. 
268, 17 N. BE. 496, 9 Am. St. R. 
698; Holden v. Bank (1878), 72 
N. Y. 286; Fidelity Trust Co. v. 
Baker (1900), 60 N. J. Eq. 170, 
47 Atl. 6. 

See also Note in L. R. A. to 
Brookhouse v. Union Pub. Co. 
(1905), 73 N. H. 368, 62 Atl. 219, 
TitwAm. St. R= 623,92) 12; SRe As 
(N. S.) 993; Note in 21 Michigan 
Law Review, 919. 

58 National L. Ins. Co. v. Minch 
(1873), 53 N. Y. 144. See also 
Hickman v. Green (1894), 123 
Mo. 165, 22 S. W. 455, 27 S. W. 
440, 29 l. R. A. 39; > Western 
Mortg. Co. v. Ganzer (1894), 11 
CAC AL St15823) UL SS: App. 60863 
Fed. 647; Hudson v. Randolph 
(1894), 13 C. C. A. 402, 23 U.S. 
App. 681, 66 Fed. 216. 

59 See ante § 180. 
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having been appointed with the express or the implied author- 
ity of the principal, the sub-agent is deemed the agent of the 
principal, notice to him, within the limits affecting any agent, 
is notice to his principal; otherwise, it is not.® 


§ 493. Notice to one of several agents.—Notice to one of 
two or more joint agents is ordinarily notice to the principal. 
So notice to one of several but not joint agents will be notice 
to the principal if it relates to matters concerning which that 
agent is under a duty to disclose it. 


§ 494. Notice to agents of corporations.—The rules re- 
specting notice are of constant application in the case of cor- 
porations. 

In the very nature of the case, the ordinary functions of a 
corporation can only be exercised through the medium of natu- 
ral persons acting for the corporation, to whom and through 
whom all notice to the corporation must come. Notice to a 
corporate officer or agent, therefore, with reference to matters 
within his authority, is ordinarily notice to the corporation.® 


60 See Hoover v. Wise (1875), 
91 U. S. 308, 23 L. Ed. 392; Bates 
v. American Mortgage Co. (1891), 
STS CaraeSaalOmou Bans Sogre laos 
R. A. 340: Merritt) v2 ‘Huber 
(1908), 187 Iowa 135, 114 N. W. 
627; Goode v. Ins. Co. (1895), 92 
Va, 392, 28 S. HE. 744, 53 Am-St. 
Re usl7,o0rla RR. Ay S42 eR Ariney. 
InssiC©ore(1890),.t25n Neen Ole 
INGE alOohoe lee Amen Ste anno 
irs Jat. KN, GUM): 

61 See Brown v. Oattis (1875), 
55 Ga. 416; Wittenbrock v. Parker 
(1894), 102 Cal, 93,36 Pac. 374, 
sre Ame-Sty Rev ii2i 240 Le Rave 
197; Phoenix Ins. Co. v. Flemming 
(1898), 65 Ark. 54, 44 S. W. 464, 
67 Am. St. R. 900, 39 L. R. A. 789. 

62 See Johnson v. First National 
Bank (1891), 79 Wis. 414, 48 N. 
W. 712, 24 Am. St. R. 722; Morris 


v. Georgia Loan Co. (1899), 109 
Gat TA34°Sh He sts, 46miaosk was 
506; Hotchkiss Co. v. National 
Banke (1895) 0) Lb) Ca CAs 264eac a 
U. S. App. 86, 68 Fed. 76; Wilson 
ve Pauly (1896) 2"18 Oe Crraur4ay5, 
37 U. S. App. 642, 72 Fed. 129; 
Johnston Harvester Co. vy. Miller 
(1888), 72 Mich. 265, 40 N. W. 
429, 16 Am. St. R. 586; Home Ins. 
Co. v. Mendenhall (1897), 164 
Ill. 458, 45 N. E. 1078, 86 L. R. 
A. 374; Goldstein v. Union Bank 
(LOTS). OSs Texse 555 lI SS. We 
584; Corrigan v. Bobbs-Merrill Co. 
(192.0) 2 228 SNE® YoUbS 126 aNe Ee 
260, 10 A. L. R. 662; Gardiner 
v. Building Corp. (1921), — C. 
C. A. —, 273 Fed. 441, 17 A. L. 
R. 431. (Promoter not an agent 
within this rule.) 
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§ 495. But by reason of the fact that corporations 
often have many agents, with a great variety of duties, and 
scattered, not infrequently, over a wide range of territory, it is 
indispensable that the notice or knowledge which is sought to be 
imputed to it should be acquired or possessed while the partic- 
ular agent in question was acting as such, and should relate to 
some matter within the scope of his authority. 

Notice to an individual director is not ipso facto notice to 
the corporation,® though it may be if he is personally acting 
with reference to the matter.® 

Notice to a shareholder is ordinarily not notice to the cor- 
poration, as the individual shareholder is usually not its agent.® 
The corporation has, however, frequently been charged with 
knowledge possessed by all of the shareholders.® 


§ 496. The exceptions to the general rule also apply 
here. The one most frequently applied is the second, namely, 
that if, though sometimes agent, he was not acting as such in 
the transaction in question, as where, for example, he was 
openly and frankly dealing with the corporation as an ad- 
verse party; or where though ostensibly agent he was really 
acting adversely to the corporation, and therefore was not to 
agent at all, the notice which he had will not be imputed.® 


63 See Fairfield Sav. Bank v.413, 67 N. B. 345. 
Chase (1881), 72 Me. 226, 39 Am. 65 See Franklin Min. Co. vy. 
Rep. 319, Goddard’s Cas. 786; O’Brien (1896), 22 Colo. 129, 43 
Ayers v. Mining Co. (1897), 116 Pac. 1016, 55 Am. St. R. 118; 
Cal. 333, 48 Pac. 221; Home Bank Mercantile Nat. Bank v. Parsons 
v. Society (1903), 206 Ill. 9, 69 (1893), 54 Minn. 56, 55 N. W. 
N. BE. 17, 99 Am. St. R. 132; Mer- 825, 40 Am. St. R. 299; Seeger 
chants Nat. Bank y. Clark (1893), Refrig. Co. v. Car Co. (1909), 171 


139 N. Y. 314, 34 #]. HE. 910, 36 Am. 
St. R. 710; Wardlaw v. Oil Mill 
(1905), 74 S. Car. 368, 54 S. EH. 
658, 114 Am. St. R. 1004. 

64See National Secur. Bank v. 
Cushman (1877), 121 Mass. 490. 

So, if he acts with the board 
upon that matter: Beacon Trust 
Co. v. Souther (1903), 183 Mass. 


Fed. 416. 

66 See Simmons Creek Coal Co. 
v. Doran (1892), 142 U. S. 417, 
12 Sup; Ct. 239, 35 lL: Ed. 1063. 

67 See Allen v. South Boston R. 
Co. (1889), 150 Mass. 200, 22 N. 
ES) 917,015 yAm. St.°R. 185; 6. 
R. A. 716; Seaverns v. Presbyte- 
rian Hospital (1898), 173 Ill. 414, 
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IV. Prrcreau’s on Master’s LIABILITY FOR HIS OWN DEFAULTS, 


Before taking up the main question herein involved, it may 
be well to get one other matter out of the way. And that is 
that the— 


§ 497. Principal or master is liable for his own defaults.— 
A principal or master is, of course, liable for his own default. 
This liability may arise from his individual act, or it may arise 
in connection with his e:uployment of an agent or servant. It 
is this latter aspect only which will be considered here. A 
principal or master is, of course, liable for the wrongful acts 
which he specifically directs his agent or servant to commit, but 
a principal or master is not ordinarily liable merely because he 
appointed or employed an agent or servant who has committed 
a wrong. Such appointment or employment may have been 
made with due care and in an entirely proper case. But, if a 
principal or master, who has undertaken a service or owes a 
duty to another, should knowingly or negligently send or em- 
ploy an unfit agent or servant to perform the service, or duty, 
and the injury should directly and foreseeably result from such 
appointment or employment, a personal liability of the principal 
or master may result therefrom.® 


50 N. E. 1079, 64 Am. St. R. 125; 
National Bank of Commerce vV. 
Feeney (1897), 9 S. Dak. 550, 70 
N. W. 874, 46 L. R. A. 732; Dorr 
v. Life Ins. Co. (1898), 71 Minn. 
SSae7S UNG Weu6c,.800, Amie Stair. 
309; Hadden vy. Dooley (1899), 
34 C. C. A. 338, 63 U. S. App. 173, 
92 Fed. 274; American Surety 
Co. v. Pauly (1897), 170 U. S. 
133, 18 Sup. Ct. 552, 42 L. Ed. 977, 
42 L. Ed. 987. 

68 Thus where one who had con- 
tracted to set out trees in a field 
covered with parched grass, em- 
ployed men to do the work who, 
as he knew, were cigarette 
smokers, and one of them care- 


lessly dropped a lighted match in 
the grass, from which fire spread 
and did injury, it was held that 
the employer was liable. The 
ccurt said “The question is not 
whether the men, in dropping 
lighted matches into the grass, 
were acting within the scope of 
their authority, but whether the 
doing of the act was reasonably 
to be apprehended by the defend- 
ant.” Palmer v. Keene Forestry 
Association (1921), — N. H. —, 
112 Atl. 798, 18 A. L. R. 995. 
Compare Searle v. Parker (1895), 
68 N. H. 311, 34 Atl. 744, where 
a decorator was held not liable 
for thefts by his servants, it not 
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§ 498. So if a principal or master should know that 
his agents or servants were so conducting his business as to 
cause or threaten unnecessary and unjustifiable injury to third 
persons, and should take no proper measures to prevent or con- 
trol such conduct, he may be liable for injuries resulting after 
such failure on his part, even though he might not be liable 
otherwise. 

This liability would result from his own default, and not 
merely from the rule of respondeat superior, which is the sub- 
ject hereinafter to be considered. 

Some cases have extended this doctrine to include the situ- 
ation in which one entrusts an instrument, though not in- 
trinsically dangerous, like an automobile, to a person known tc 
be incompetent to properly manage it.7° 

Other cases have refused to make that extension.7! 


V. Lrasmiry ror AGENT’s oR SERVANT’S ToRTS AND CRIMES. 


§ 499. In general.—lIt very rarely happens that a principal 
or master confers express authority for the commission of torts, 
or contemplates in any way that they shall be committed. It 
is very rare, too, that the commission of a tort can be of benefit 


appearing that he was guilty of 
any negligence in employing or 
superintending them. 

69In Fletcher v. Railroad Co. 
(1897), 168 U. S. 185, 42 L. Hd. 
411, 18 Sup. Ct. 35, the defendant 
was held liable, after notice, for 
dangerous practices of its servants. 

So in Hogle v. Frinklin Mfg. 
Co. (1910), 199 N. Y. 388, 92 N. 
BE. 794, 32° L. R. A. (CN. S.) 1038, 
defendant was held liable for not 
putting a stop to the practice of 
its employees, known to defend- 
ant, of throwing missiles from the 
factory windows upon adjacent 
premises. 


Knowledge indispensable: Long 


v. Railway Co. (1892), 48 Kan. 
28, 28 Pac. 977, 30 Am. St. R. 
20d, Lop ee Ree Aseol 9) 

70See Gardiner v. Solomon 
(1917), 200 Ala. 115, 75 So. 621, 
bL. R. A. 1917F, 380, and note; 
Walker v. Klopp (1916), 99 Neb. 
794, 157 N. W. 962, L. R. A. 1916B, 
1292, and note (statute here); 
Taylor v. Stewart (1916), 172 N. 
Car. 203, 90 S. E. 134 (violation 
of statute). 

71See Neubrand v. Kraft 
(1915), 169 Iowa 444, 151 N. W. 
455, L. R. A. 1915D, 691, and note. 
Compare Wilde v. Pearson (1918), 
140 Minn. 394, 168 N. W. 582. 
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to the principal; it is much more likely to work to his disad- 
vantage. It is likely, therefore, that instead of authorizing a 
tort, the principal will caution or direct against it, and, in 
employing agents and servants, will exercise such precautions 
as he can to employ none but those who will avoid the commis- 
sion of torts. 

Notwithstanding all his precautions, however, and although 
he may have expressly forbidden the commission of such acts, 
the principal, in many cases, is held responsible in our law for 
torts committed by his agents and servants. 

English and American law carry this liability of an innocent 
principal very much further than does the Continental law, and 
the actual results reached are often harsh, if not absolutely 
unjust. English and American writers have frequently com- 
mented upon this fact,7? but there seems to be no tendency to 


mitigate its application. 


72 Thus, it is said by Sir Fred- 
erick Pollock in his treatise on 
the law of Torts (8th ed., p. 77): 
“No reason for the rule, at any 
rate no satisfactory one, is com- 
monly given in our books.” 

And by Mr. Beven in his work 
on Negligence. (3d ed., Vol. I, 
p. 657.) “There is no general rule 
making one man liable for the 
negligence of another. The rule 
of law is the other way. Culpa 
tenet suos auctores tantum. To 
this law there has long been an 
exception established,—that the 
master must answer for the act 
of his servant when strangers are 
injured thereby.” 

And by Mr. Wood in his treatise 
on Master and Servant (Sec. 277): 
“The doctrine holding a master 
liable for the wrongful acts of his 
servant * * * is in direct an- 
tagonism with that broader doc- 
trine, that every person shall be 


held to answer for his own 
wrongs; therefore it is regarded 
with much jealously by the courts, 
and is circumscribed into as nar- 
row limits as is consistent with 
the true interests of society.” 

So the Supreme Court of Louisi- 
ana in one case (49 La. Ann. 
1471) (1897) said: ‘We never 
apply this rule without a sense 
of the hardship on the master.” 
“To visit a man with heavy dam- 
ages for the negligence of a serv- 
ant, when he is able to show that 
he exercised all possible care and 
precaution in the selection of 
him,” said Justice Sharswood in 
Pennsylvania, “is apt to strike 
the common mind as_ unjust.” 
(77 Pa, 238. See also 70 Pa. 125; 
2H. & N. 356; 9 Q. B. Div. 340.) 

And the Supreme Court of New 
York has said: “The rule itself 
does not spring directly from 
principles of natural justice and 
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§ 500. It must be kept in mind that it is not a yues- 
tion of this remedy or none at all. The agent or servant, as 
has been seen, is himself practically always legally liable for 
the tort. If he is not liable, usually no one is liable. It is a 
question of imputing lability for the actual wrongdoing of one 
person—the agent or servant—to another person usually inno- 
cent of wrongdoing—the principal or master. 

It is a striking example of the much discussed doctrine of 
‘liability without fault.’’78 

It has, at times, been suggested that the liability be carried 
still further; that the principal or master be made generally 
liable, and protect himself by taking a bond from the agent or 
servant, or by insuring against his lability, as in the case of 
the Workmen’s Compensation Acts. These views have not as 
yet secured adoption. 


§ 501. Theories of liability—-Many attempts have been 
made to account for this rule.74 Mr. Justice Holmes, in his 
book on the Common Law, expresses the view that it is largely 
a survival of the earlier liability of the master for the act of 
his slave.7 It is sometimes said that as the principal or master 
has the power of control, he should take the responsibility. It 
is said that as he is to get the benefit of the act, he should 
bear the burdens of it. It is said that, although the principal 


equity.” “The dictates of natural 
justice, disconnected with princi- 


74 See Wigmore, 7 Harvard Law 
Review 315, 383; Holmes, “Col- 


ples of expediency would indicate 
that every individual should be 
responsible for his own wrong 
and that no person should be pun- 
ished for the wrong of another.” 
(6 Barb. 238.) 

See also, per Jessel, M. R. in 
Smith v. Keal (1882), 9 Q. B. Div. 
340, 351. 

73 See, for extended discussion, 
Liability Without Fault, by K. 
Takayanagi, 16 Illinois Law Re- 
view, 163, 268; 17 id. 187, 416. 


lected Legal Papers,” p. 49, sub- 
ject “Agency”; 4 Harvard Law 
Review, 345; 5 id. 1; Pollock and 
Maitland, 2 History of English 
Law, 528-534; Smith, 23 Columbia 
Law Review, 444; Mechem, 44 
American Law Review, 221; same 
article, 4 Illinois Law Review, 
243; Guy v. Donald (1906), 20% 
UStS2599 2G Sup Cts osiuible Ls 
Ed. 245. 
75 Pp. 6-20. 
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a master may be personally innocent, so also is the person in- 
jured, and that even as between two equally innocent persons, 
that one should bear the loss who initiated the enterprise. It 
is said that making the principal or master liable will induce 
him to greater care, from which the public will benefit. It is 
said that since the principal or master is likely to be of greater 
financial responsibility than the agent or servant—although the 
latter is liable—and since public policy demands that injuries 
shall not go uncompensated, the best results are promoted by 
giving a remedy against the principal. 

Doubtless the actual rule is more or less the result of the 
operation, not only of the historical antecedents, but of all of 
these reasons of policy. 

Accepting the existence of the rule, an attempt will be made 
to show briefly how and when it is applied. Much of it is a 
question of Master and Servant rather than of Principal and 
Agent. 


1. General Conditions of Inability. 


§ 502. I. Relation of principal and agent, or of master 
and servant must exist.—In order to hold one liable as for the 
tort of his servant or agent, the person so sought to be held 
must stand in the relation of principal or master to the one 
committing the tort. Ordinarily there is little difficulty in 
determining whether that relation exists, and who are the 
parties te it. The one who employs the other, controls his action, 
and pays his wages, will usually be the master. 

But there may be liability as a master without a contract, as 
where one employs his infant son or his slave as his servant. 
It is usual, but not essential, that wages are to be paid.78 The 
service may be gratuitous. Ordinarily there will be, if not 
express contract, at least express request or direction; but one 


76 Thus one may be the servant’ gratuities from patrons. See 
of a bath-house proprietor though Gaines v. Bard (1893), 57 Ark. 
the latter pays him no wages, and 615, 22 S. W. 570, 38 Am. St. R. 
he expects to secure his compen- 266. 
sation in the form of “tips” or 


828 


LIABILITY OF PRINCIPAL [§ 503 
may become liable as master by informally or tacitly accepting 
the informal or tacit offer of another to aid or assist him as 
his servant.7? 

In a particular case, there may appear to be more than one 
person who bears at least some of the marks of a principal or 
master, and it is often difficult to choose between them. 


§ 503. ——- More than one master—Borrowed servant— 
General master and special master.—One person may be the 
servant or agent of two or more separate masters. He may 
act, now for one, and now for another. It is said that there 
may be a general master and a special master. If I borrow 
the servant of another for a short period to work for me, he 
may as to that work be my servant in law, even though all of 
the time he may remain in the general and continuing employ- 
ment of the one from whom I borrow him.7® If, on the other 
hand, I employ that other person to render some service for 
me and he sends his servant to perform it, such servant, though 
he may to a limited extent be under my direction and control, 
remains in the service of his general master, who will be answer- 


77 See Hill v. Morey (1854), 26 
Vt. 178, Wambaugh’s Cas. 149. 

78 One who for his own work, 
to be done under his own direc- 
tion, borrows or hires the servant 
of another, is usually responsible 
for his negligence while so em- 
ployed: See Hasty v. Sears 
(1892)2157 Mass: 123, 31°N. EH. 
759, 34 Am. St. R. 267; Wood v. 
Cobb (1866), 95 Mass. (13 Allen) 
58, Wambaugh’s Cas. 190; Grace 
& Hyde Co. v. Probst (1904), 208 
Tle 147, 70) Nw EB. 12; Rourke’ vy. 
Colliery Co. (1877), L. R. 2 Com. 
Pl. D. 205, Wambaugh’s Cas. 229; 
Murray v. Currie (1870), L. R. 6 
C. P. 24. Wambaugh’s Cas. 206; 


Miller v. Railroad Co. (1888), 76 
Iowa 655, 39 N. W. 188, 14 Am. 
St. R. 258; Powell v. Construction 
Co. (1890), 88 Tenn. 692, 13 S. 
W. 691, 17 Am. St. R. 925; Hig- 
gins v. Telegraph Co. (1898), 156 
IN Oa 75, 1509 N, 25005 665 Am: 
St. R. 5387; Delaware, ete., R. Co. 
ve Hardy, (S896)159) Ne J. 35, 
34 Atl. 986; Wagner y. Truck 
Renting Co. (1922), 234 N. Y. 31, 
136 N. E. 229. 

Compare New Orleans, etc., R. 
Co. v. Norwood (1885), 62 Miss. 
565, 52 Am. Rep. 191; Standard 
Oil Co. v. Anderson (1909), 212 
U.S. 215, 29 Sup. Ct. 252, 53 L 
Ed. 480. 
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able for his torts.72 The familiar case of the taxi-cab driver wili 


791If, having my own carriage 
but no horses, I hire horses and 
driver from a stable-keeper, whose 
servant is the driver while driv- 
ing? See Laugher v. Pointer 
(1826), 5 Barn. & C. 547, Wam- 
baugh’s Cas. 105; Quarman v. 
Burnett (1840), 6 Mees. & W. 499, 
Wambaugh’s Cas. 125; Jones v. 
Scullard [1898], 2.Q. B. 565. 

If, an ice company when its 
business is dull, hires out a team 
and driver to a coal company, to 
work in hauling coal wagons, 
(the driver being retained on the 
ice company’s pay-roll), whose 
servant is the driver while haul- 
ing a coal wagon? See Joslin v. 
Ice Co. (1883), 50 -Mich. 516, 15 
N. W. 887, 45 Am. Rep. 54; Ash 
v. Lumber Co. (1911), 153 Iowa 
523, 13838 NeWe 888.388 by R.A 
CGNESS ois Morris va) eorudo 
(1909), 83 Vt. 44, 74 Atl. 387, 25 
ee Rea AST UNAS. moo. 

If an undertaker, in charge of 
a funeral, hires a carriage, team 
and driver from a stable keener, 
to be used in carrying persons 
attending the funeral, whose serv- 
ant is the driver? See Frerka v. 
Nicholson (1907), 41 Colo. 12, 92 
Pac. 224, 14 Ann. Cas. 730, 13 L. 
ReeAe (GN. Sos) dil'22; 5 Ebussey, ave 
Franey (1910), 205 Mass. 413, 91 
N. E. 391, 137 Am. St. R. 460. 

Tf an express company under- 
takes to deliver the goods of a 
merchant who keeps no wagons of 
his own, whose servant is the 
driver in so doing? See Moore v. 
Stainton’ (1903), 80 N: YourAnp. 
Div. 295, 80 N. Y. Sup. 244 (aff’a 


177, INGWYs 5816S Neti) 
Suppose the merchant who 
wishes to have his own delivery 


system, hires drivers and teams 
from an express company. See 
Howard v. Ludwig (1902), 171 


N. Y. 507, 64 N. E. 172. 

If a city, contracting for paving 
with a contractor who has no 
steam-roller, but must use one, 
agrees to let him have the city’s 
roller and operator, for a fixed 
sum, whose servant is the opera- 
tor while at work on the job? 
See Stewart v. Improvement Co. 
(1900)) 131s Caley 25, n63 aPace die 
yy AD 388, ees ly 

If a steamship company con- 
tracts with a stevedore to unload 
a ship, but agrees that he may 
use the ship’s steam winch and 
an operator for a fixed considera- 


tion, whose servant is the oper- 
ator? See Murray v. Currie 
(1870) i. WR868 CF BF 245wam- 


baugh’s Cas. 206; Rourke v. Col- 
lierys (Cosa isS7)R2 Coma PiaeD: 
205, Wambaugh’s Cas. 229. Dis- 
tinguished in Standard Oil Co. v. 
Anderson (1909), 212 U. S. 215, 
29 Sup. Ct. 252;°53° 1) Ha: 480. 

In Delory v. Blodgett (1904), 
185 Mass. 126, 69 N. BE. 1078, 102 
AgmaeSt? At 2 Sam Osmelemeiten Acne 
the court said that the circum- 
stances would often justify a dis- 
tinction between injuries arising 
out of the way the general work 
was being done under the con- 
tractor’s direction. and _ those 
resulting from the care and man- 
ageinent of the team, engine, etc., 
in the care and protection of 
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illustrate this. If I call a taxi-cab, the driver will, in general, 
and in obedience to the directions of the taxi-cab proprietor, 
take me to the place I designate, and more or less act upon my 
suggestions as to speed, ete., but for his negligence while driving 
to that place the taxi-cab proprietor and not I will ordinarily 
be responsible.8° 

If I direct my chauffeur to take my guest to his home in the 
evening, he will ordinarily remain my servant in so doing; but 
if I loan my ear and driver to a friend to be used by him for 
his purposes, and under his own direction, he and not I will 
usually be responsible for the negligence of the driver while so 


driving under his direction. 


§ 504. 


which the driver or operator is 
supposed to remain the owner’s 


servant.. See also Driscoll  v. 
Towle (1902), 181 Mass. 416, 63 
N. E. 922; Shepard v. Jacobs 
(1910), 204 Mass. 110, 90 N. EH. 


392, 134 Am. St. R. 648, 26 L. R. 
A. (N. S.) 442; Lewis v. Railroad 
Co. (1900), 162 N. Y. 52, 56 N. E. 
548; Kellogg v. Church Founda- 
fone Gl Odi)203 Neyo 1oIeeoGoN. 
B. 406, Ann. Cas. 1913A, 8838, 38 
Pen Ae CON Se cole ap elamcl in 2: 
v. Stockyards (1909), 242 Ill. 444, 
90 N. BH. 205. 

Whose servant is the porter on 
the sleeping-car, in making up 
the passenger’s berth, in carrying 
his baggage in or out, in polishing 
his shoes, in brushing his clothes, 
in running out to mail a letter 
for him? 

If I bargain with a caterer to 
supply and serve refreshments to 
my guests at my house, and he 
sends his waiters to serve, whose 
servants are the waiters? Sup- 
pose I borrow a waitress from my 


—— Tests for determining.—Many efforts have 


neighbor to assist. 
ant is she? 

In Charles v. Barrett (1922), 
Zoo Ne We LalAAS5—N. Wy 1995 the 
court said: “The rule now is 
that as long as the employee is 
furthering the business of his 
general employer by the service 
rendered to another, there will be 
no inference of a new relation 
unless command has been sur- 
rendered, and no inference of its 
surrender from the mere fact of 
its division. McNamara vy. 
Leipzig (1919), 227 N. Y. 291, 125 
N. H. 244, 8 A. L. R. 480; 
Schweitzer v. Thompson (1920), 
PA ING POT? SLATE AN OBOE 
Meade v. Motor Haulage Co. 
(GIA). Pee INE Ne MS VIR y INE IDR 
903; Driscoll v. Towle, supra.” 

80 See Little v. Hackett (1885) 
LUG CUM Ss 366706 Sup. Ot. 391,29 
L. Ed. 653; Irwin v. Taxi-cab Co. 
[1912], 3 K. B. 588; Richardson 
v. Van Ness (1889), 53 Hun (N, 
Y.) 267, 6 N. Y. Sup. 618, 25 N. 
Wee Shes TR, DY 


Whose serv- 
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been made to state the test for determining who is the master 
in these cases. It is sometimes said to be the power of control,— 
who has the power to direct his actions and remove him from 
the service for disobedience? In the case of the taxi-cab driver, 
I, the passenger, have a limited power of control; I may tell 
him where I wish to go, but if he will not obey my directions, 
while I may dismiss him and his cab from my service, I can 
not dismiss him from the service of the cab proprietor. 

The most satisfactory test is to ask whose business was the 
servant performing, and under whose control? In the case of 
the taxi-cab, again, while the driver came to enable me to pur- 
sue my business, he came fundamentally to perform the busi. 
ness of the cab proprietor. The latter was the one who was 
in the business of furnishing cabs with drivers, and it was in 
his business that the driver was employed. 


§ 505. Freedom of choice—Compulsory employment. 
—Freedom of choice in the selection of an agent or servant is 
ordinarily one of the characteristics of agency. This freedom 
may be somewhat restricted by law or fact. If, for example, 
the law requires all truck men to be licensed, so that I must 
employ a licensed truckman, this would, in fact, somewhat re- 
strict my choice, but so long as there are ordinarily a consider- 
able number of them, my choice would not be so restricted in 
law as to deprive the one chosen of the quality of my servant 
or agent;®! nor would the fact that I arrived so late in the 
market place on a particular occasion that most of them were 
already engaged. 

But where the law provides for compulsory pilotage, and the 
owner of a ship is required to take a pilot, but has no voice in 
his selection, and can not control him or discharge him, it is 
held that the owner can not be made liable, at common law, 
for the pilot’s negligence.®? 


81See Martin v. Temperley 82 See Ramsdell Transp. Co. v. 
[1843], 4 Q. B. 298, Wambaugh’s Compagnie Generale Trans-Atlan- 
Cas. 129. (Licensed watermen, tique (1901), 182 U. S. 406, 21 
but there were about 6,000 of Sup. Ct. 831, 45 L. Ed. 1155; Guy 
them.) v. Donald (1906), 203 U. S. 399, 
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§ 506. Independent contractor.—Instead of doing a 
piece of work himself or of hiring his own servants to do it, 
the person who desires to have it done may often ‘‘let the job”’ 
to aa “‘independent contractor.’’ The independent contractor, 
as has been seen, is one who carries on some independent employ- 
ment, in the course of which he undertakes (or contracts) to 
perform a given piece of work for another, usually furnishing 
his own materials, equipment and servants, and being at liberty 
to perform it under his own direction, and being bound to the 
employer only to produce the agreed result. 

The work is typically a job of some magnitude, like the erec- 
tion of a building, the construction of a system of sewers, the 
building of a bridge, and the like. Usually the compensation 
will be a fixed or ‘‘lump’’ sum; but other methods of payment 
are permissible, the cost plus a percentage being a common one. 
Usually also there will be agreed ‘‘plans and specifications,’’ in 
accordance with which the work is to be carried out. Several 
independent contractors may be employed upon the same work, 
as where, in the erection of a building, the mason work is let 
to one contractor, the carpenter work to another, the plumbing 
to another, and so on. 

Such an independent contractor is not a servant or agent of 
the proprietor within the rules making a principal or master 
responsible for the torts of his servant or agent; nor are the 
various workmen employed by the independent contractor the 
servants or agents of the proprietor within those rules.88 


27 Sup. Ct. 63, 51 L. Ed. 245; Gen- 
eral Steam Nav. Co. v. British, 


Cas. 210; Hedge v. Williams 
(1901), 131 Cal. 455, 68 Pac. 721, 


ChemeNay, Co.9(1869)5) b:. Ry 4 
Exch. 238. 

Compare Durkin v. Coal Co. 
some 7 Pal935 Se: Atle 237, 
5OmAmianSt.Rees01, 29) Was “A: 
808; Fulton v. Mining Co. (1904), 
66 C. C. A. 247, 133 Fed. 193. 

83 See Reedie v. Railway Co. 
(1849), 4 Exch. 244, Wambaugh’s 
Cas. 134; Lawrence v. Shipman 
(1873), 39 Conn. 586, Wambaugh’s 


64m Pa 06582 Ams Sty Ra 8665 
Prest-O-Lite Co. v. Skeel (1914), 
182 Ind. 598, 106 N. E. 365, Ann. 
Cas. 1917A, 474; James v. Mc- 
Minimy (1892) 93 Ky. 471, 20 S. 
W. 435, 40 Am. St. R. 200; Pearl 
v. Railway Co. (1900), 176 Mass. 
177, 57-.N. BH. 339, 79 Am. St. R. 
302, 49 L. R. A. 826; Gayle v. Car 
Co. (1903), 177 Mo. 427, 76 S. W. 
987; Reisman v. Pub. Serv. Corp. 
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§ 507. Considerable modification of the typical con- 
tract is permissible without changing the result. Thus, pro- 
vision may be made for overseers, inspectors or superintendents 
to insure compliance with the contract; they may be given the 
right to object to or reject defective material or work; the right 
may be reserved to object to, or insist upon the removal of, in- 
competent workmen, or even to substitute others as the em- 
ployees of the contractor; it may be agreed that the work shall 
be done ‘‘to the satisfaction’’ of the owner or proprietor, and 
the like.8# 

So where several contractors are employed, or various steps 
must be taken in a particular order to secure the effective per- 
formance of the work, provisions may be made for giving the 
proprietor or his representative authority to give directions or 
make requirements, as to the order in which the several con- 


tractors shall proceed, or the several steps be taken.®5 
Such provisions have not the purpose or effect to control 


(1911) 5- 82 N. Jo is 464. SieAcl. 
ee, BS 10S ae AN GN, Sa)! See 
Uppington v. New York (1901), 
16S) Nw YY. 222—59e Ne We Siee So. 
R. A. 550; Smith v. Simmons 
(1883050 108° Pasd2 7049 gAmekep: 
113; Powell v. Construction Co. 
(1890), 88 Tenns=692) 13S. W: 
691, 17-Am. St. R. 925; McHarge 
v. Newcomer (1906), 117 Tenn. 
is, TUOOR SMM i TKO, Ii eee N 
(N. S.) 298; Bibb v. Railway Co. 
(GSS) eS TaViaaiileei4 3S2 eles: 
Norfolk, ete., R. Co. v. Stevens 
(S99) Si Vas 63 84> Sab 25; 
46M oka AU oO) Richmonder v= 
Sitterding (1903), 101 Va. 354, 43 
S. E. 562, 99 Am. St. R. 879, 65 
L. R. A. 445; Smith v. Exchange 
(1895), 91 Wis. 360, 64 N. W. 
1041, 51 Am. St. R. 912; 30 L. R. 
A. 504. 

Compare Singer Mfg. Co. v. 
Rahn (1889), 182 U. S. 518, 10 


Sup. Ct. 175, 33 L. Ed. 440, Mech- 
em’s Cas. 8, Wambaugh’s Cas. 240. 

See Note, 65 L. R. A. 445, et 
SEQ 3466 {Tae Re eA SEL Oe s cama 
Re 80i) eb segio SAS aera 26 
ELUSCQe7 AGS TChESeGase 2 OA aE eC 
684 et seqg.; 21 A. L. R. 1229 et seq. 

84See Reedie v. Railway Co., 
supra; Eldred v. Mackie (1901), 
178 Mass. 1, 59 N. HE. 673; Powell 
v. Construction Co., supra; Smith 
v. Exchange, supra; Harding v. 
Boston (1895), 163 Mass. 14, 39 
N. E. 411; Frassi v. McDonald 
(1898), 122 Cal. 400, 55 Pac. 139; 
Ridgeway v. Downing (1899), 109 
Ga. 591, 34 S. HE. 1028; Montain 
v. Fargo (1917), 38 N. Dak. 432, 
166 N. W. 416, Ann. Cas. 1918D, 
826, L. R. A. 1918C, 600. 

85 See Louisville, ete, R. Co. vy. 
Hughes (1910), 184 Ga. 75, 67 S. 
BE. 542; Callan v. Bull (1896), 
113 Cal. 593, 45 Pac. 1017. 
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LIABILITY OF PRINCIPAL [§§ 508, 505 
the details of the work or to destroy the initiative or control 
of the contractor, but merely to secure the performance of the 
contract according to its terms. 


§ 508. On the other hand, the provisions of the con- 
tract may go so far as to make the proprietor the actual con- 
troller and director of the work and to reduce the contractor 
to a mere agent of the proprietor, and thus destroy the relation 
of independent contractor and with it destroy the immunity of 
the proprietor. 

Thus, in a variety of cases, it has been held that the stipu- 
lations of the contract not only gave the proprietor power to 
see that the work was performed according to the contract, but 
also to actually control the extent, the method, the time, and 
the particular manner of doing it.86 Whether the contract has 
gone so far as this is often a difficult question of construction, 
upon which opinions may and do differ. 

It is not merely a question of what control the proprietor has 
in fact exercised, but what control, under the contract, he has 
the power to exercise. 


§ 509. While there is usually not much difficulty in 
distinguishing the independent contractor from a mere servant, 


86See Linnehan vy. Rollins 58 Am. St. R. 46; Palma v. Wein- 


(1884), 1387 Mass. 123, 50 Am. Rep. 
287; Derr Constr. Co. v. Gelruth 
(gia, “29"2Oklay 588,120) Pac. 
253; Tuttle v. Lumber Co. (1916), 
192 Mich. 385, 158 N. W. 875, Ann. 
Cas. 1918C 664; Opitz v. Hoertz 
(1917), 194 Mich. 626, 161 N. W. 
866; Carlton County F. Ins. Co. v. 
Foley (1912), 117 Minn. 59, 1384 
ING Wars00.. oS8nla. Rs A. SON: S53) 
175; First Presbyterian Congrega- 
tion v. Smith (1894), 163 Pa. 561, 
80 Atl. 279, 48 Am. St. R. 808, 26 
L. R. A. 504; Cooper v. Seattle 
(1897), 16 Wash. 462, 47 Pac. 887, 


man (1909), 15 N. Mex. 68, 103 
Pac. 782-=-(alt'd 222 We Ss) ba) 
Gadsden v. Craft (1917), 173 N. 
CarwAal se O26Se bss 1745020 PAY Te 
R. 662; Singer Mfg. Co. v. Rahn, 
supra; New Orleans etc. R. Co. v. 
Hanning (1872), 82 U. S. (15 
Wall.) 649, 21 L. Ed. 220; Wein- 
man v. De Palma (1914), 232 U. 
S. 571, 34 Sup. Ct. 370, 58 L. Ed. 
(e382 

Not all of these cases can be 
reconciled with one another, nor 
with others in which an opposite 
conclusion was reached. 
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§ 509) OUTLINES OF AGENCY 

particularly in work of magnitude, there are cases in which the 
industrial rank of the person employed is so humble, or the 
work to be done so simple, and especially where only a single 
man is employed to do it, that the question whether he shall 
be given the standing of an independent contractor, with the 
consequent freedom from liability of the proprietor, becomes 
very difficult. If something goes wrong with the plumbing in 
my house and I send for a plumber, saying that I know nothing 
about such work and therefore desire him to ascertain what the 
trouble is and to remedy it, and I then leave the whole matter 
with him,—if in endeavoring to carry out my request he is 
guilty of negligence by which my neighbor is injured, may the 
latter hold me responsible as a master for the negligence of my 
servant, or may I rely upon the doctrine of the independent con- 
tractor ?87 In many cases of small jobs done by a single work- 


man, it has been held that he was merely a servant.®8 


87See Bennett v. Truebody 
(1885), 66 Cal. 509, 6 Pac. 329, 
56 Am. Rep. 117 (independent 
contractor). 

88See, laborer repairing a 
drain, Sadler v. Henlock (1855), 
4 El. & Bl. 570, Wambaugh’s Cas. 
152; carpenter repairing an awn- 
ing, Brackett v. Lubke (1862), 86 
Mass. (4 Allen) 138, 81 Am. Dec. 
€94; blacksmith repairing a coal- 
hole, Dickson v. Hollister (1889), 
123 Pa. 421, 16 Atl. 484, 10 Am. 
St. R. 533; teamster delivering 
load of coal, Waters v. Fuel Co. 
(1893), 52 Minn. 474, 55 N. W. 
52, 38 Am. St. R. 564; [cf. Rait 
v. New England Co. (1896), 66 
Minn. 76, 68 N. W. 729; Corrigan 
v. Elsinger (1900), 81 Minn. 42, 
83 N. W. 492]; coal “heaver,” 
Chicago, etc., Ry. Co. v. Bennett 
(1912), 86 Okla. 358, 128 Pac. 705, 
20 A. L. R. 678; man driving a 
cow, O’Neill v. Blase (1902), 94 


Mo. App. 648, 68 S. W. 764; [com- 
pare Milligan v. Wedge (1840), 12 
Ad. & El. 737, a licensed drover]; 
laborers moving flour with hand 
trucks, Hamilton y. Trading Co. 
(1912), 338 Okla. 81, 124 Pac. 388. 
See also Singer Mfg. Co. v. Rahn, 
supra. 

Contra: See Hexamer v. Webb 
(1886), 101 N. Y. 377, 4 N. EB. 755, 
54 Am. Rep. 703; McCarthy v. 
Portland (1880), 71 Me. 318, 3 
Am. Rep. 320; Forsyth v. Hooper 
(1865), 93 Mass. (11 Allen) 419; 
Dutton v. Bank (1902), 181 Mass. 
154, 63 N. EH. 405; Fink v. Furnace 
Co. (1884), 82 Mo. 276, 52 Am. 
Rep. 376; McHarge v. Newcomer 
(1906), 117 Tenn. 595, 100 S. W. 
FOO SFI ER FAm CNEGS 298) 

A physician is usually in the 
rank of an independent contract- 
or: Pearl v. Railway Co. (1900), 
176 Mass. 177, 57 N. BE. 339, 79 
Am. St. R. 302, 49 L. R. A, 826. 
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LIABILITY OF PRINCIPAL {§ 510 


One may be a servant, though he furnishes his own tools, etc., 
ov though he drives his own horse or car.®9 


§ 510. In a number of situations it is held that the 
proprietor is responsible by reason of the nature of the work 
which he causes to be done, although he employed an inde- 
pendent contractor to do it. Thus if the work is in itself illegal, 
or cannot be done, in the manner specified, without doing an 
illegal act, or if it would in itself constitute a trespass or a nui- 
sance, or could not be done, in the manner specified, without 
committing a trespass or creating a nuisance, responsibility for 
the illegal act, or for the trespass or nuisance, could not be 


escapcd.90 


In Arnold v. Lawrence (1923), 
— Colo. —, 213 Pac. 129, the 
court said: “Whether plaintiff was 
a day laborer, or defendant’s serv- 
ant or employee, or whether he 
was a contractor, depends upon 
all the facts of the employment. 
The measure of his compensation 
is but one of these facts and not 
necessarily a controlling one. 
or the purposes of this case the 
following definitions are applica- 
ble: A servant is one whose em- 
ployer has the order and control 
of the work done by him and who 
directs, or at any moment may 
direct, the means as well as the 
end. Powers v. Mass. Hom. Hosp. 
(1901), 109 Fed. 294, 47 C. C. A. 
122, 65 L. R. A. 372. Where the 
work done involves the furnish- 
ing of capital, implements, shop 
facilities, and assistants, the per- 
son undertaking it is a contract- 
or, not a laborer, servant, or em- 
ployee. Campfield v. Lang (1885), 
(C. C.) 25 Fed. 128. One who 
contracts to do certain work for 


So, though the injury were not so necessary and 


another, furnishing his own la- 
borers, implements, and materials, 
is a contractor, not a laborer, 
even though paid by the day. 
Tod v. Ky. Ry. Co. (1892), 52 Fed. 
241,243, 3) Cy, Co A. 60; 18 LL: R: 
A, 305.” 

89 See Singer Mfg. Co. v. Rahn 
(1889), 182 U. S. 518, 10 Sup. Ct. 
175, 33 L. Ed. 440, Mechem’s Cas. 
8, Wambaugh’s Cas. 240; Patten 
v. Rea (1857), 2 Com. B. (N. S.) 
606, Wambaugh’s Cas. 157. 

90 See Ellis v. Sheffield Gas Co. 
(1853), 2 El. & Bl. 767, Wam- 
baugh’s Cas. 148; Southern Ry. 
Co. v. Lewis (1910), 165 Ala. 555, 
51 So. 746, 138 Am. St. R. 77; Ft. 
Smith Ry. v. Maledon (1906), 78 
Ark. 366, 95 S. W. 472; Williams 
v. Canal Co. (1892), 96 Cal. 14, 
SOP baAcen9b1 sole AM. Stantes lags 
Cleveland, ete., R. Co. v. Simpson 
(1914), 182 Ind. 693, 104 N. E. 
301, 108 N. HE. 9; Lexington, etc., 
R. Co. v. Board of Education 
(1917), 176 Ky. 641, 195 S. W. 
1094; Hunter v. Railway Co. 
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§ 510] OUTLINES OF AGENCY 

inevitable as in the cases supposed, if it was still the direct, 
likely, probable, naturally to be expected result either of the 
work itself or of the required manner of doing it, liability of 
the proprietor would ordinarily follow.®! These cases are some- 
times described as ‘‘intrinsically dangerous.’’ If the work can 
be done, or be done in the required way, without likelihood of 
injury, only if special, and, particularly, statutory precautions 
are taken, many cases hold the proprietor under obligation to 


see that those precautions are taken. 


(CLOLON. 152) No Carn6$2) 68rs.0 bs 
Ply NEY TG Sis dks ee om Jat 
A. (N. S.) 851; Missouri, ete., R. 
Co. v. Brown (1913) 41 Okla. 70, 
136 Rac, 1750 lianas. GN S)) 
1124; Weinman v. De Paima 
(1914), 282. Us S. 5ilh ed Supe Ct. 
370) 58 Wn Bids 733: 

Defective Plans: In a variety 
of cases where the injury resulted, 
not from the manner in which 
the work was done, but because 
the work, as planned and as re- 
quired to be done by the contract- 
or, constituted a trespass or a 
nuisance or a direct menace to 
safety, the proprietor has been 
held responsible. Atlanta, etc., 
R. Co. v. Kimberly (1891), 87 Ga. 
Sil, G1 SS), IDSA A YN SEs, 
231; Cloud County v. Vickers 
(1900), 62 Kan. 25, 61 Pac. 391; 
Wilkinson vy. Spring Works 
(1889), 73 Mich. 405, 41 N. W. 
490. 

But the mere making of a con- 
tract to do the work “as required 
by law,” without any other evi- 
dence of authority or intention to 
commit a trespass, and where the 
statute pointed out the way to 
get consents, would not render 
the proprietor liable for a trespass 
by the contractor: Ketcham v. 


Newman (1894), 141 N. Y. 205, 
S6IN® BE 19%, 241 ReeAS LO2s 
91See Ohio Southern R. Co. v. 
Morey (1890), 47 Ohio St. 207, 
24 N. E. 269, 7 L. R. A. 701; Nor- 
walk Gas Light Co. v. Norwalk 
(1893), 68 Conn. 495, 28 Atl. 32; 
Wilson vy. White (1883), 71 Ga. 
506, 51 Am. Rep. 269; Jefferson 
v. Chapman (1889), 127 Ill. 438, 
20) Ni. Bie 33. elk Am se Sta ska 1365 
James v. McMinimy (1892), 93 
Ky. 471, 14 Ky. L. Rep. 486, 20 
S. W. 435, 40 Am. St. R. 200; Phil- 
adelphia, ete., R. Co. v. Mitchell 
(1908), 107 Md. 600, 69 Atl. 422, 
17 L. R. A. (N. S.) 974; Thomp- 
son v. Railway Co. (1898), 170 
Mass. 577, 49 N. BH. 913, 64 Am. 
Ste Rigs2o404 Opti a reerACmno Loe 
Thomas v. Harrington (1903), 72 
NH. 45) DAVATIS 285s 65 ols.0 een 
742; Hawver v. Whalen (1892), 
49 Ohio St. 69, 29 N. BE. 1049, 14 
L. R. A. 828; McHarge v. New- 
comer (1906), 117 Tenn. 595, 100 
SW. -200; QeiseRee AW Ne Ss) +298: 
92See Barry v. Terkildsen 
(1887), 72 Cal. 254, 18 Pac. 657, 
1 Am. St. R. 55; Spence v. Shultz 
(1894), 103 Cal. 208, 37 Pac. 220; 
Atlanta, ete., R. Co. v. Kimberly 
ClS91) Pe SitGa 161s. See Ham (7, 
27 Am. St. R. 231; Houston, etc., 
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LIABILITY OF PRINCIPAL [§§ 511-513 


§ 511. In some cases liability has been based upon 
the fact that the independent contractor was an incompetent 
person who has been selected without sufficient care.23 And 
in a few cases it has been held that if the contract with the 
alleged independent contractor was a mere subterfuge to escape 
liability, the proprietor would be responsible notwithstanding.®# 


§ 512. Volunteers.—One cannot have the responsibil- 
ity of a principal or master officiously thrust upon him by one 
whose aid he did not request, and whose service he has not 
accepted; though, as has been seen, if he accepts the service as 
that of one working for him and under his direction, he may 
become responsible.®® 


§ 513. Strangers assisting servant—Sub-servants.— 
The agent or servant has ordinarily, as has been seen, no im- 
plied authority to delegate the service to a stranger, 7. ¢., to 
employ substitutes, or to employ strangers, on the principal’s 
account, as assistants to aid him in performing his service.% 
For the negligence of such strangers, therefore, the principal or 
master cannot be held upon the ground that they were his 
servants or agents. 

In a number of cases, however, the principal or master has 


R. Co. v. Meador (1878), 50 Tex. 
77: Smith v. Traders’ Exchange 
(1895), 91 Wis. 360, 64 N. W. 
OAS sla Aum a Stan ke Gis Oman Ets 
A. 504. 

93 See Norwalk Gaslight Co. v. 
Norwalk (1893), 63 Conn. 495, 28 
Atl 32; Brannock v. JHElmore 
(1892), 114 Mo. 55, 21 S. W. 451; 
Berg v. Parsons (1895), 84 Hun 
(N.Y -.60,..31 N... Y.. Sup. 1091 
(reversed, but not on this point, 
in 156 N. Y. 109, 50 N. BH. 957, 
6G AmurStack.542, 040) TR. BS 
391. Gray, J. in his dissenting 
opinion stresses the evidence of 
the contractor’s incompetence). 


94See Nelson v. Cement Co. 
(1911), 84 Kan. 797, 115 Pac. 578; 
Johnson v. Railroad Co. (1911), 
LD iiN Cale ioS2suuice san HemslObits 
Compare Larsen y. Telephone Co. 
(1911), 164 Mich. 295 129 N. W. 
894. 

95 See Hill v. Morey (1854), 26 
Vt. 178, Wambaugh’s Cas. 149, 

Volunteers, injured by the neg- 
ligence of a servant whom they 
are assisting, usually stand upon 
the same footing as fellow-serv- 
ants, and cannot recover of the 
master. 

96 See ante, §§ 170, 182. 
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OUTLINES OF AGENCY 


been held liable, either upon the ground that permitting such 
strangers to act was an act of negligence on the part of the 
servant in charge,®? or upon the ground that the act of such 
stranger was, under the circumstances, to be regarded as the 
act of the servant in charge, since he was personally present, 
directing and controlling the act.%% 


97 Thus in Leavenworth Hlec. R. 
Co. v. Gusick (1899), 60 Kan. 590, 
57 Pac. 519, 72 Am. St. Rep. 374, 
company was held because street 
car conductor left car in charge 
of a friend while he went inside 
to collect fares and the friend 
started the car too quickly. In 
Englehart v. Farrant [1897] 1 Q. 
B. 240, master was held where 
driver of his delivery wagon, in 
disobedience to instructions, left 
it in charge of the delivery boy, 
and he carelessly managed it. In 
Bank of California v. Western 
Union Tel. Co. (1877), 52 Cal. 
280, defendant was held because 
its agent permitted a stranger to 
use its lines and equipment, and 
he sent false messages. In Lakin 
v. Oregon, etc., R. Co. (1887), 15 
Ore. 220, 15 Pac. 641, the injury 
was caused by the negligence of 
a learner permitted to handle an 
engine. In Carson v. Leathers 
(1880), 57 Miss. 650, the injury 
was caused by the negligence of 
a friend of the clerk of a steam- 
boat who permitted his friend to 
put off and take on passengers. 
See also Beller v. Levy (1910), 
68 N. Y. Misc. 182; Williams v. 
Koehler (1899), 41 N. Y. App. 
Div. 426, 58 N. Y. Sup. 863. . 

In Setterstrom v. Brainard, etc., 
Ry. Co. (1903), 89 Minn. 262, 94 
N. W. 882, it was held that it was 


a question for the jury whether 
the servant’s abandonment of his 
post, and putting some one else 
in, was negligence and the prox- 
imate cause of the injury. To the 
same effect is Vallender v. Vic- 
torian Railway Commissioners 
(1869), 22 Victorian L. R. 141, 18 
Australian L. Times, 39. 

98 The chief cases involving this 
point are the following: Booth 
v. Mister (1835), 7 C: & PB. 66; 
Wambaugh’s Cas. 936 (driver of 
a cart permitted a friend to drive, 
and the latter drove negligently); 
Simons v. Monier (1859), 29 Barb. 
(N. Y.) 419 (servant clearing land 
and burning brush had his boy 
helping him, and the latter set 
the fire); Althorf v. Wolfe (1860), 
22 N. Y. 355 (servant asked friend 
to help him clear snow and ice 
off roof, and friend carelessly 
threw ice on a passer-by; followed 
in Ellefson vy. Singer (1909), 132 
N. Y. App. Div. 89, 116 N. Y. Supp. 
453; Wooding v. Thom (1911), 
148 id. 21; Wellman vy. Miner 
(1897), 19 N. Y. Misc. 644, 44 N. 
Y. Sup. 417); Bamberg y. Inter- 
national Ry. Co (1907), 53 N. Y. 
Misc. 403 (like Booth v. Mister, 
supra); Appel v. Eaton (1902), 
97 Mo. App. 428, 71 S. W. 741 
(servant asked friend to move an 
elevator which was in his way, 
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[§ 514 


§ 514. —— Sub-agents.—The rule of liability extends also 
to the acts of sub-agents, where they have been so appointed, 
within the principles already considered,®? as to make them in 


law the agents of the principal.! 


and in doing so friend injured 
plaintiff); James v. Muehlebach 
(1889), 34 Mo. App. 512 (servant 
asked friend to help him readjust 
his load and in doing so friend in- 
jured plaintiff); Hill v. Sheehan 
(1892), 20 N. Y. Supp. 529, 48 N. 
Y. St. R. 410 (servant let a friend 
drive horse entrusted to servant 
for delivery to a patron); Hol- 
lidge v. Duncan (1908), 199 Mass. 
[21 PShe Nee 1 SO. 17 aR AS (GN: 
©.) 982 (servant asked a by-stand- 
er to assist him in repairing his 
cart, and by-stander injured plain- 
tiff); Tuller v. Talbot (1860), 23 
Ill. 357, 76 Am. Dec. 695 (stage 
coach driver becoming ill asked a 
passenger to drive); Harris v. 
Fiat Motors (1907), 23 Times L. 
Rep. 504 (servant delivering auto- 
mobile asked friend to drive while 
he made some adjustments). See 
also, Geiss v. Taxicab Co. (1913), 
120 Minn. 368, 189 N. W. 611, 45 
L. R. A. (N. S.) 382. 

In the following cases the mas- 
ter was held not liable for the 
negligence of the substitute em- 
ployed by the servant: Mangan 
v. Foley (1888), 33 Mo. App. 250 
(driver of a coal wagon got a 
friend to haul a load or two for 
him); Long v. Richmond (1902), 
68 N. Y. App. Div. 466, 73 N. Y. 
Sup. 912, affirmed, 175 N. Y. 495, 
37 N. EB. 1084 (servant, in viola- 
tion of express instructions, per- 
mitted a friend to ride a horse 
which the servant was directed 


to deliver); (see this case distin. 
guished in Bamberg v. Interna- 
tional Ry. Co. (1907), 53 Misc. 
403); Hills v. Strong (1907), 132 
Ill. App. 174 (the driver of wagon 
asked a friend to perform his 
duties for an hour or more while 
the driver attended a hearing in 
police court); Taylor v. Balti- 
more, etc., R. Co. (1908), 108 Va. 
817 (conductor of a freight train 
requested a by-stander to assist in 
the unloading of freight, as “his 
men were out of place’); Board 
of Trade Bldg. v. Cralle (1909), 
109 Va. 246, 63 S. BH. 995, 132 Am. 
St. Rep. 917220. RerA.A Ne S2) 
297 (“hall-boy’” employed by de- 
fendant, with no authority to op- 
erate elevators or to hire opera- 
tors, requested another boy to run 
the elevator); Cooper v. Lowery 
(1908), 4 Ga. App. 120 (a servant 
employed to deliver guano from 
a factory hired a boy to help 
him); White v. Levi (1911), 1387 
Ga. 269, 73 S. E 376 (to the same 
effect, where a servant, sent to 
get an automobile, directed a 
young boy to drive it and while 
he was doing so the plaintiff was 
injured); Thyssen v. Ice & Stor- 
age Co. (1907), 184 Iowa 749, 112 
NEW lon Lae RaLAS UCNesS.) 
572 and Note; Levin v. Omaha 
(1918), 102 Neb. 328, 167 N. W. 
214, 

89 See ante § 180. 

1See Arff v. Ins. Co. (1890), 
125 N. Y. 57, 25 N. B. 1073, 10 
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§ 515. —— Wife or child as servant—‘‘Family automo- 
bile.’’—As has been seen, an implied agency does not usually 
result merely from the existence of domestic relations. The 
wife is not, per se, the agent of her husband,? nor is the child 
per se, the agent or servant of the father. Either one may be 
made so, as where the husband expressly or by implication 
places his wife in charge, or the father uses his son in his busi- 
ness or his work. Wherever the appointment is so made, the 
usual consequences result. If not so employed, the father is 
not responsible for the child’s torts. 

The most conspicuous extension of this doctrine, in modern 
times, is in the case of the so-called ‘‘family automobile,’’ where 
the father, in some States, has been made responsible upon a 
liberal interpretation of a family agency, which regards the 
common use of the automobile, provided for the family’s pleas- 
ure and recreation, as an act jin the service or agency of the 
father.® 


L. R. A. 609; Goode v. Ins. Co. 
(1895), 92 Va. 392, 23 S. E. 744, 
ES) Nin Situ Es kt, Ns 
842; Steele v. Ins. Co. (1892), 93 
Mich. 81, 53 N. W= 514, 18 L. R. 


1916F, 216, Ann. Cas. 1917D, 994; 
Landry v. Oversen (1919), 187 
Iowa 284, 174 N. W. 255; Stowe 
v. Morris (1912), 147 Ky. 386, 
144°S3W. 52; 39) Eo RevAS GNSS) 


A. 85. 

2See Benjamin v. Benjamin 
(1843), 15 Conn. 347, 39 Am. Dec. 
384, Mechem’s Cas. 72. 

8 See Johnson v. Stone (1860), 
“40 N. H. 197, 77 Am. Dec. 706, 
Mechem’s Cas. 78; Bennett v. 
Gillette (1859), 3 Minn. 423, 74 
Am. Dec. 774, Mechem’s Cas. 79. 

4See Wright v. Wilcox (1888), 
19 Wend. (N. Y.) 348, 32 Am. Dec. 
507, Wambaugh’s Cas, 118. 

5 See, holding the father liable: 
Crittenden v. Murphy (1918), 36 
Cal. App. 803, 173 Pac. 595; Hutch- 
ins v. Haffner (1917), 63 Colo. 
865, 167 Pac: 966, Lo RA. 19184, 
1008; Griffin v. Russell (1915), 
144 Ga. 275, 87 S. EH. 10, L. R. A. 


224; Johnson y. Smith (1919), 
143 Minn. 350, 173 N. W. 675; 
Lewis v. Steele (1916), 52 Mont. 
300, 157 Pac. 575; Linch v. Dob- 
son (1922), — Neb. —, 188 N. W. 
227; Boes v. Howell (1918), 24 
N. Mex. 142, 173 Pac. 966, L. R. 
A. 1918F, 288; Robertson v. Ald- 
ridge (1923), — N. Car. —, 116 
S. HE. 742; McNeal v. McKain 
(1912), 83 Okla. 449, 126 Pac. 
ean 64 Vb eee ANG SG. ae Cor 
Davis v. Littlefield (1913), 97 S. 
Carat sil Se Hea Sit ines, 
Smythe (1918), 140 Tenn. 217, 
204 S. W. 296, L. R. A. 1918F, 
293; Birch v. Abercrombie (1913), 
74 Wash. 486, 1383 Pac. 1020, 50 
L. R. A. (N. 8S.) 59; Jones v. 
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§ 516, Undisclosed master.—It is not at all essential 
in these cases ordinarily, that the existence of the relation of 
master and servant shall have been known to the person injured 
at the time of the injury. An undisclosed master or principal 
is liable like any other. 


§ 517. —— Apparent or ostensible master.—It is usually 
the actual master or principal only who is to be held liable. 
In the ordinary case of negligent or wilful injury, for example, 
the fact that a particular person was or was not the master 
or principal, does not enter into the calculation. One does 
not ordinarily submit to injury of this sort in reliance upon 
the liability of an apparent or ostensible principal or master.® 

Such a question, however, might occasionally arise where the 


Cook (1922), 90 W. Va. 710, 111 
S. EH. 828. But not for negligence 
of one to whom the child turns 
the car over to operate: Wilde 
v. Pearson (1918), 140 Minn. 394, 
168 N. W. 582. 

Holding, not liable, unless ac- 
tual agency shown; Erlich v. 
Heis (1915), 193 Ala. 669, 69 So. 
530; Arkin v. Page (1919), 287 
lik, Zs BB ING BK RO, eS ip alae 
216; (compare Braham v. Page 
(1921), 300 Ill. 40, 182 N. BH. 817; 
Watkins v. Clark (1918), 103 
Kan. 6295 176 Pac. 131; Pratt v. 
Cloutier (1920), 119 Me. 203, 110 
Atl. 353, 10 A. L. R. 1434; Myers 
v. Shipley (1922), 140 Md. 380, 
T16—Ati, 645, 20 AL I. R. 1460: 
McGowan v. Longwood (1922), 
— Mass. —, 136 N. EB. 72, 23 A. 
L. R. 617; Loehr v. Abell (1913), 
174 Mich. 590, 140 N. W. 926; 
Wood v. Clements (1917), 113 
Miss: 720, 74 So. 422; Hays v. 
Hogan (1917), 273 Mo. 1, 200 S. 


W. 286, L. R. A. 1918C, 715, Ann. 
Cas. 1918E, 1127; Doran v. Thom- 
sen. (1:908) -e76.N. J. Wan 540 
Atl; 2965-1381 Am. St. R. 677, 19 
L, R. A. (N. 8S.) 335; VanBlaricon 
v. Dodgson (1917), 220 N. Y. 111, 
TGs UNI JOR Aine aby nes Nake raa, 
863; Elms v. Fleck (1919), 100 
Ohio 186, 126 N. E. 66; Markle 
Vineerot, (1'922)- 26. ba, 4st 
Atl. 542; McFarlane v. Winters 
(1916), 47 Utah 598, 155 Pac. 487, 
Ieoist, PNUD GHISe Uslesoe Ve 
Broadwater (1917), 121 Va. 301, 
93) Si F632, Le oR. Ay 191 SACO 1: 
Crossett v. Goelzer (1922), — 
Wis. —, 188 N. W. 627. 

See 2 Wisconsin Law Review, 
123; 71 University of Pennsyl- 
vania Law Review, 65. 

6See Smith v. Bailey [1891], 
2 Q. B. 403, (disapproving Stables 
v. Eley (1825), 1 Car. & P. 614); 
Shapard v. Hynes (1900), 45 C. 
C. A. 271, 104 Fed. 449, 52 L. R. 
A. 675. 
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$§ 518, 519] OUTLINES OF AGENCY 
responsibility of a particular person could fairly be thought 
‘o have been an ingredient in the situation.” 


§ 518. —— Liability by ratification—Even though the re- 
lation of master and servant or of principal and agent did 
not exist at the time of the injury, a liability for it might be 
incurred, as has been already seen,’ by a subsequent ratifica- 
tion, with knowledge of the facts. The doctrine of ratification, 
with its attendant consequences, applies to tort cases, as well 
as to contract cases.® 


§ 519. II. Act must have been done while in the service.— 
Even. though it be agreed that the relation of principal and 
agent or master and servant in general existed in the given 
case, it must also appear that the agent or servant was in the 
service at the time the act in question was done. One may 
be, but rarely is, in the service at all times.1? In most cases. 
there will be hours or periods when he is not in the service. 
He may take a day off, and will usually not be in the service 
at night or on Sundays or holidays. If he works in a store 
or factory, for example, his service will ordinarily not begin 
until he arrives there in the morning, and it will ordinarily 


7See Lloyd v. Grace [1912], 
App. Cas: 716, Ann. Cas. 1913B, 
819, 5 Br. Rul. Cas. 498. 

8 See ante § 1238. 

9See Dempsey v. Chambers 
(1891), 154 Mass. 330, 28 N. E. 
279, 26 Am: St. R. 249, 13 1. R. 
A. 219, Wambaugh’s Cas. 1030; 
Keedy v. Amherst (1915), 222 
Mass. 72, 109 N. BH. 817. 

10In Chapman vy. Railroad Co. 
(1865), 33 N. Y. 369, 88 Am. Dec. 
392, Wambaugh’s Cas. 1838, a day 
laborer employed by the month, 
testified on the witness stand 
that if at any time after his day’s 
labor was over he saw anything 


amiss he was required to give at- 
tention to it without any specific 
instructions. 

The mere fact that a number of 
employees, who owed no duty to 
be there, and who owed no duty 
to protect the goods, were present 
at a fire at night which consumed 
the defendant’s freight house, does 
not make a railroad company re- 
sponsible for their negligence in 
not trying to save plaintifi’s goods 
which were in the freight house. 
Aldrich vy. Railroad Co. (1868), 
100 Mass. 31, 97 Am. Dec. 74, 1 
Am. Rep. 76, Wambaugh’s Cas. 
202. 
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LIABILITY OF PRINCIPAL [§ 520 


end when he leaves for the night.1!_ At what particular hour or 
spot the service will begin or end, will depend upon the circum- 
stances of the case. There may also be time out for lunch. 
There may also be casual withdrawals from the service and 
re-entry into it, and these may often be at a time or place 
when the servant or agent was expected to remain in the 
service. 


§ 520. The servant or agent may at the time be in 
charge of his principal’s property, which has been confided to 
him for use in the service, for example, the master’s horse and 
cart, or his automobile. It was at one time thought that, though 
the servant or agent took such horse and cart out of the service 
for his own purposes, the principal or master would still be 
liable, because he had confided it to him,!® but that view has 
now been entirely repudiated,!8 except in the case of what are 
termed ‘‘dangerous instrumentalities.’’!4 


Hence if the servant or agent departs from the service, and 
goes with the horse and cart or the automobile ‘‘upon a frolic 
of his own,’’ and while so engaged commits the injury com- 
plained of, his principal or master will not be responsible for 
it.45 Equally would he not be, if the servant or agent took it 


11 The question might be differ- Div. 577, 93 N. Y. Supp. 161; 
ent under a workmen’s compensa- Clark vy. Buckmobile (1905), 107 
tion act. See Chandler v. Indus- N. Y. App. Div. 120, 94 N. Y. Supp. 
trial Commission (1922), — Utah 771; Smet v. Niles (1916), 175 


—, 208 Pac. 499. NE WANs ID, AHL ONG 
12 See Sleath v. Wilson (1839), Supp. 566. 

9 Car. & P. 607, Wambaugh’s Cas. 14See post § 543. 

122. 15 See Joel v. Morison (1834), 


13 See Storey v. Ashton (1869), € Car. & P. 501, Wambaugh’s 
L. R. 4 Q. B. 476, Wambaugh’s Cas. 117; Mitchell v. Crassweller 
Cas. 204; Slater v. Thresher Co. (lS5o)nee lore COM. B.280-) VWeln= 
(1906), 97 Minn. 305, 107 N. W.  baugh’s Cas. 144; Rose v. Balfe 
{So lon at eA ONSSe)) DUO eevee GLOLo meas: ING ey. 400) (Oh Neer. 
nolds v. Buck (1905), 127 Iowa 842, Ann. Cas. 1918D, 238. See, 
601, 103 N. W. 946; Stewart v. also, Smith, 23 Columbia Law Re- 
Baruch (1905), 103 N. Y. App. view, 444. 
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§ 521] OUTLINES OF AGENCY 


surreptitiously, at night, or on Sunday for his own purposes.!é 


§ 521. Double motive.—The servant or agent has not 
departed from the service merely because he may have at the 
time a purpose to also do some act for himself.17 In an English 
case a servant started out with a horse and gig to do two 
errands, first to collect a debt owing to his employer, and then 
to drive on further to see his own physician. Before he had 
reached the first place, he injured the plaintiff by negligent 
driving. It was held that his employer was lable. He was 
then on his master’s business.!8 If the injury had occurred 
after he had left the debtor, and was driving on to see his 
physician, the employer presumptively would not have been 
held liable. 

The fact that the servant was acting with a double motive 
at the time does not exonerate either the master or the servant. 
Even in the case of joint wrongdoers, the person injured may 
usually compel either one to make compensation for the entire 


injury. 

16 See Maddox v. Brown (1880), 
71 Me. 432, 36 Am. Rep. 336;, Way 
v. Powers (1884), 57 Vt. 1385; 
Adams v. Cost (1884), 62 Md. 
264, 50 Am. Rep. 211; Campbell 
v. Providence (1869), 9 R. I. 262. 

17 See Phelon v. Stiles (1876), 
43 Conn. 426, Wambaugh’s Cas. 
224, where the servant was hurry- 
ing the master’s work in order to 
get through early so that he might 
then do an errand for himself. 

18 Patten v. Rea (1857), 2 Com. 
B. (N. S.) 606, Wambaugh’s Cas. 
SH 

Compare Corper Brewing Co. v. 
Huggins (1900), 96 Ill. App. 144 
(master’s interest in the act too 
insignificant to be considered his 
business); Toadvine v. Sinnett 
(CLOTS) y LOA Wank slew ar bac: 
401; Lloyd v. Railway Co. (1919), 


LOT: Washes SiGe tSil Pace 29" GAG 
aR SON 

If the master loans to the serv- 
ant, or permits him to use, the 
master’s team or automobile sole- 
ly for the purposes of the servant, 
the master would not ordinarily 
be liable for the servant’s negli- 
gence in using it; but if the mas- 
ter’s business or purposes are 
being furthered or expedited by 
such use, he may also be liable: 
See Snyder v. Erikson (1921), 
109 Kan. 314, 198 Pac. 1080 (serv- 
ant told to take master’s car to 
get his lunch so that he could 
get back to work earlier); Sina 
v. Carlson (1913), 120 Minn. 283, 
1389 N. W. 601. 

The same result may follow 
where master permits the servant 
to mingle the performance of his 
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§ 522. Departure or detour.—The servant or agent 
has not departed from the service merely because he does not 
do it in the expected or the directed manner.!® If a servant 
is directed to take a load of goods to the station with his 
master’s team, and is expected or even directed to go by a cer- 
tain street, but goes by some other available street merely be- 
cause he thinks it shorter, or easier for the team, he may have 
violated his instructions, but he has not departed from the 
service; and the master will be responsible for his negligent 
driving on the chosen street, even though it was clear that this 
injury could not have occurred if he had gone by the other 
street. 

This would be a detour but not a departure. 


§ 523. It would still be a detour, rather than a de- 
parture, even though he chose the other street because he wished 
to do some errand of his own on that street upon the way, like 
stopping at his own house to leave a parcel, and the like. That 
part of it which was concerned solely with doing his errand,— 
running in to his house and out again,—would not be in the 
service; but the main act of driving and controlling his team 
would be in the service.?° 


own business with that of the 
master. Here it has been said 
that no “nice” inquiry will be 
made to ascertain which one he 
was serving at the time of the 


v. Duenckel (1872), 50 Mo. 104, 
11 Am. Rep. 405; McClung v. 
Dearborne (1890), 134 Pa. 396, 19 
Atl. 698, 19 Am. St.-R. 708, 8 L. 
R. A. 204; Weber v. Lockman 


injury. See Drake v. Laundry Co. 
(1923), — Va. —, 116 S. E. 668, 
quoting Shearman & Redfield on 
Negligence (6th ed.) § 147. 

19 The mere fact that the serv- 
ant violates instructions as to the 
time or manner or conditions of 
doing the work, does not take him 
out of the service. See Philadel- 
phia, etce., R. Co. v. Derby (1852), 
55 U. S. (14 How.) 468, 14 L. Ed. 
502, Wambaugh’s Cas. 139; Cos- 
grove v. Ogden (1872), 49 N. Y. 
255, 10 Am. Rep. 361; Garretzen 


(1902), 66 Neb. 469, 92 N. W. 591, 
GOSEAOR. VAL 313. 

Longer road chosen because it 
was a better one, Mathewson v. 
Edison Co. (1919), 232 Mass. 576, 
IZ 2N eae 43 

There are, of course, Many cases 
in which the master would expect 
and desire the servant to make 
a detour, e. g., where he found 
the usual or contemplated road 
impassable or closed for repairs. 

20 See Ritchie v. Waller (1893), 
63 Conn. 155, 28 Atl. 29, 38 Am. 
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OUTLINES OF AGENCY 


If, however, in the case put, his house was not 


upon any available and proper street to the station, but in an 
entirely opposite direction, and he started in that opposite 
direction for his own purpose, that would be a departure, and 
for his negligence while it continued his master would not be 


liable.?! 


St. R. 361, 27 L. R. A. 161 (driver 
went longer way home in order 
on the way to stop at his shoe- 
maker’s); Loomis v. Hollister 
(1903), 75 Conn. 718, 55 Atl. 561 
(here, in order to go to post office 
for his mail); Weber v. Lockman 
(1902), 66 Neb. 469, 92 N. W. 591, 
60 L. R. A. 313 (here, to call on 
friends); Hayes v. Wilkins 
(1907), 194 Mass. 223, 80 N. E. 
449, 120 Am. St. R. 549, 9 L. R. 
A. (N. S.) 1033 (here, to go to a 
pool-room to buy tobacco); Love- 
joy v. Campbell (1902), 16 S. Dak. 
231, 92 N. W. 24. 

21See McCarthy v. Timmins 
(1901) 178 Mass. 378, 59 N. H. 
1038, 86 Am. St. R. 490, (driver 
of public cab having finished his 
day’s work and being directed to 
take his team and cab to the 
stable, turned completely away 
from any road to the stable and 
went some distance in an opposite 
direction in order to visit a saloon 
and get a drink; here he left his 
team unattended while he went 
into saloon, and team ran away, 
injuring plaintiff; master held not 
liable): Mitchell v. Crassweller 
(1853), 18 Com. B. 237, Wam- 
baugh’s Cas. 144 (driver having 
finished day’s work returned to 
stable to put up his team; instead 
of doing so, he started off again 
without authority or permission 


to take a sick servant home; in 
returning he carelessly ran down 
the plaintiff; master held not li- 
able); Stone v. Hills (1877), 45 
Conn. 44, 29 Am. Rep. 635 (serv- 
ant sent with load of goods to be 
delivered to one T; when he got 
there T persuaded him to go four 
miles further, put the goods into 
a warehouse, and bring back some 
freight for T from the freight- 
house; while at the railway sta- 
tion driver left team unattended, 
and it ran away, injuring the 
plaintiff; master held not liable); 
Fleischner v. Durgin (1911), 207 
Mass. 435, 93 N. BE. 801, 33 L. R. 
A. (N. S.) 79, (servant directed 
to take automobile to a certain 
garage less than a mils away, 
turned off to get lunch, then with 
a friend drove six miles farther 
out of his way to do an errand 
for himself; on starting on his 
way back he carelessly ran into 
plaintiff; master held not liable). 

Other cases to same effect are 
Healey v. Cockrill (1918), 133 
Ark. 327, 202 S. W. 229, L. R. A. 
1918D, 115; Carrier v. Donovan 
(1914), 88 Conn. 37, 89 Atl. 894; 
Northrup vy. Robinson (1912), 33 
R. I. 496, 82 Atl. 392; Colwell v. 
Bottle 1€o-25@1912) 633) Rela ibst 
82 Atl. 388; Danforth v. Fisher 
(1908), 75 N. H. 111, 71 Atl. 535, 
139 Am. St. R. 670, 21 L. R. A. 
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At what point the servant resumes the service in such a case 
is a matter of some dispute. A few cases hold that he is in 
the service as soon as he starts to return;?* the weight of au- 
thority is that he is not in the service again until he has come 
back, at least substantially, to the point of departure.?% 


§ 525. The question whether the deviation in ques- 
tion was a detour or a departure is usually a question of fact. 
If the case is so clear either way that only one conclusion can 
reasonably be reached, the court may decide it; if it is not, it 
must usually be left to the jury, under appropriate instructions 
from the court as to the principles which control it.?4 


§ 526. III. Act done must be a part of, or incident to 
the service.—Not only must the relation of master and servant 
exist, and the servant be in the service at the time, but,—fully 
as important as these facts,—the particular act, as to which 


(N. 8S.) 93; Steffen v. McNaughton 
(1910), 142 Wis. 49, 124 N. W. 
1016, 19 Ann. Cas. 1227, 26 L. R. 
A. (N. S.) 382. 

Compare Anderson v. Oil Co. 
(1917), 73 Fla. 432, 74 So. 975; 
Schrayer v. Bishop (1918), 92 
Conn. 677, 104 Atl. 349; McKier- 
nan vy. Lehmaier (1911), 85 Conn. 
iit Pest NAL 969s 2 SuCkelt” av. 
Reighard (1915), 248 Pa. 24, 93 
Atl. 773. 

22See Barmore v. Railway Co. 
(1905), 85 Miss. 426, 38 So. 210, 
8 Ann. Cas. 594, 70 L. R. A. 627; 
Missouri, etc., R. Co. v. Edwards 
(1902), 67 S. W. 891 (Tex. Civ. 
App.). 

Compare Riley v. Oil Co. (1921), 
D2INNe Yono Uo aeNGL E91, 22aAs 
L. R. 1382), (three judges dis- 
sent) the departure here was 
very brief; Graham v. Henderson 
(1916), 254 Pa. 137, 98 Atl. 87@, 


criticised in 1 Minn. Law Review, 
187; McKiernan v. Lehmaier 
(1911), 85 Conn. 111, 81 Atl. 969; 
Samuels v. Dairy Co. (1921), 115 
Wash. 3438, 197 Pac. 24. 

23 See Mitchell v. Crassweller, 
supra; Brinkman v. Zuckerman 
(1916), 192 Mich. 624, 159 N. W. 
316; Hartnett v. Gryzmish (1914), 
218 Mass. 258, 105 N. E. 988; Dan- 
forth v. Fisher (1908), 75 N. H. 
Tate A tle Dobie Loos eAIM we Olek. 
670, 21 L. R. A. (N. S.) 93; Col- 
well v. Bottle Co. (1912), 33 R. 
I. 531, 82 Atl. 388; Cannon vy. 
Goodyear Co. (1922), — Utah —, 
208 Pac. 519. 

24See Whatman vy. Pearson 
(1868), L. R. 3 Com. Pl. 422, Wam- 
baugh’s Cas. 196; Ritchie v. Wal- 
ler (1893), 68 Conn. 155, 28 Atl. 
29, 38 Am. St. R. 361, 27 L. R. A 
161. 
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liability of the master is urged, must be a part of or incident 
to the service. A principal or master is not responsible for 
every and any act which his acknowledged agent or servant 
may do, even at the time and place of the service. It is not 
merely a question of time and place, but also of the relation 
of the act done to the service contemplated. The driver of a 
team may be in his seat, and driving the team upon the master’s 
business with his left hand, but if he is at the same time and 
place shooting his own revolver with his right hand, merely for 
his own amusement or malice and for no purpose connected 
with the service, his master will not be liable for that. Neither 
would the master ordinarily be responsible for the slanderous 
words which the driver from his seat might direct at his per- 
sonal enemy. The driver might even use the master’s whip 
at one moment for a purpose connected with the service, and 
at the next moment for his own personal purposes, making the 
master liable for the first act but not for the second. 


§ 527. IV. Means adopted must be permissible—The 
means by which the agent or servant endeavors to perform his 
agency must also be permissible. An authority to do a given 
act is not necessarily an authority to do it by any means or 
methods which the agent or servant may see fit to employ. The 
means or method to be adopted must, until something more 
appears, be assumed to be the usual, the ordinary, the suitable 
and appropriate means, of the general sort which human ex- 
perience and practice have adopted for similar situations. If 
they are of this sort, if would not be material that the principal 
or master had not actually contemplated the particular one 
employed, or even that he had expressly forbidden it. But 
excessive, outrageous, unusual, fantastic or unforeseeable means 
would ordinarily be excluded. The merchant who sends his 
clerk out with monthly bills to present and collect, does not 
ordinarily contemplate or by implication authorize the resort 
to legal process,?® or the employment of physical violence as a 
means of accomplishing the desired result. 


25 See post § 549. 
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§ 528. The principal or master may, of course, ex- 
pressly, or by implication from other circumstances, leave the 
means and methods to the agent’s choice. He may be fore- 
warned, by the nature of his agent’s business or his professed 
methods, that unusual mcthods may be employed.?@ In such a 
case a liability for such methods may result. 


2. Inability for Negligent Acts. 


§ 529. In general.—The cases most frequently arising and 
those, In some respects, most easily dealt with, are those in- 
volving what is termed the negligence of the agent or servant. 
They are the simplest, in this respect, namely that, by the 
hypothesis, they presuppose rather a lack or an absence of 
thought or attention or motive, and therefore are distinguish- 
able from those in which it is alleged that the agent or servant 
acted willfully, maliciously, or intentionally. 

Negligence—the failure to take due care—the omission of 
proper precautions—is one of the most common of human fail- 
ings, and the number of cases in which it has been held that 
the master or principal is responsible for the negligence of his 
servant or agent, is very great. 


§ 530. ——— Negligence must have been with respect of an 
act in scope of employment.—The negligence complained of 
must have been with reference to an act or matter ‘‘within the 
scope of the authority,’’ in the case of an agent; or ‘‘within 
the course of the employment,’’ in the case of a servant. What 
the former phrase means has already been explained. Author- 
ity to do a certain act is not an authority to do any act or all 
acts. If a servant does negligently the very thing he was 
directed to do, there is usually little question. But if the neg- 
ligence asserted was not in doing that act, but in doing some 
other act negligently, or in doing some other act at all, there 
is room for question. 

Very few acts can be performed in a vacuum. Human affairs 


26 Ag in Caswell v. Cross (1876), 120 Mass. 545, Wambaugh’s Cas. 
226, 
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must ordinarily be considered in their surroundings, and with 
their background of time, place and circumstance. Around each 
act there may be a penumbra of light and shade. Most acts 
have their natural incidents, their ordinary concomitants, their 
necessary accompaniments. Almost all employments, moreover, 
permit a little ‘‘play’’ or ‘‘lee-way’’ or room for variety or 
choice as to the particular order, or instant, or manner of doing 
the work. Often it will be a question of degree. 


§ 531. The question of purpose is not conclusive. Not 
everything which an agent or servant may do for the purpose 
of accomplishing the result will thereby be brought within the 
scope of the employment. 

About all that can ordinarily be said is that the servant is 
acting within the course of his employment when he is doing 
for the master, either the main act itself, or some other act 
which can fairly and reasonably be deemed to be an appropriate 
means of doing the main act, or an ordinary and natural in- 
cident or attribute of that act, or a natural, direct and logical 
result of it. Extravagant, extreme or idiosyncratic means and 
methods must ordinarily be excluded. 

The mere fact of injury is, of course, not enough. There must 
be negligence of his servant within the course of his employment, 
to make the master liable. 


§ 532. How determined.—The question whether an 
act was within the course of the employment, is ordinarily a 
question of fact. If the facts are not disputed and only one 
inference can reasonably be drawn from them, the court will 
ordinarily decide it. If the facts are in dispute, or, though not 
in dispute, if more than one inference can reasonably be drawn 
from the undisputed facts, the question becomes usually one to 
be determined by the jury. 


§ 533. —— IIlustrations.—Some illustrations from the 
eases will help to make the matter more clear. In a leading 
case it appeared that ordinary farm-hands who had been set 
to work in a corn field discovered that cattle from a neighbor- 
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ing field had broken through the fence and were trampling 
down the corn. Without any specific instructions or the knowl- 
edge of their employer, they attempted to drive the cattle out 
in the ordinary way by hallooing and throwing small missiles 
at them. It was held that their conduct in attempting to drive 
the cattle out was an act within the course of their employment, 
so as to make the master responsible for their negligence in 
killing one of the animals in their efforts to drive it out.27 In 
another, a clerk left in charge of his employer’s store, thought 
he detected a customer in the act of stealing goods from the 
store. He detained the person, called a policeman, and insti- 
tuted a search. No goods were found. It was held that pro- 
tecting the goods left in his charge from thieves and ‘‘shop- 
lifters’’ was so far incidental to his employment, and the means 
employed so ordinary, that the act was within the course of 
his employment, and his employer responsible for his mistaken 
exercise of it.28 But where a boy employed in a department 
store merely to move and mark goods and with no duty to watch 
or protect them, did the same thing, it was held that his em- 
ployer was not liable.?® 


§ 534. —— So where railroad employees, at work upon the 
road-bed, but having no occasion as part of their work to start 
fires and no duty to extinguish any, built a fire at noon, upon 
the right of way to warm their coffee and negligently left it 
unextinguished, it was held that this was not within the course 
of their employment, and the railroad company was not liable 
for a loss caused by the spreading of this fire to the adjacent 
premises.®° 


(1915), 160 Wis. 228, 151 N. W. 
260. 


27 Evans v. Davidson (1880), 53 
Md. 245, 36 Am. Rep. 400, Wam- 


baugh’s Cas. 231 [Compare Can- 
trell v. Colwell (1859), 40 Tenn. 
(3 Head) 471]. 

28 Staples v. Schmid (1893), 18 
Ree e426 Atle oa sf lo) Laks Ad 
824, Wambaugh’s Cas, 243, 

2Rigby v. Phillipson Co. 


80 Morier v. Railway Co. (1884), 
$l Minn:-351, 17 N. W. 952, 47 
Am. Rep. 793, Wambaugh’s Cas. 
238. 

But if they owed a duty to ex- 
tinguish fires, no matter who 
started them, the case might be 
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And where the employee of a teaming company was engaged 
in leading his employer’s horses from the stables to the watering 
trough in the yard and back again, and while doing so invited 
a small boy to ride one of them, and the boy in attempting 
to do so was injured, it was held that the act of inviting the 
boy to ride was not within the course of the employment, and 
the employer was not liable.81 The court said: ‘‘The true test 


different. So held: St. Louis, 
etc., R. Co. v. Ford (1898), 65 
Ark. 96, 45 S. W. 55; Baldwin v. 
Railway Co. (1909), 96 Miss. 52, 
52 So. 358. 

Servant having no occasion to 
use fire in the service: April v. 
Pretorious, [1906] Transvaal L. 
Rep. 824; Marlowe v. Bland 
(1910), 154 N. Car. 140, 69 S. E. 
Ta UE NOS RS IS CONG, Sh)" ala ly 

Fires set by servants smoking: 
Williams v. Jones (1864), 3 H. & 
C. 256, 602 (not liable); Palmer 
v. Forestry Ass’n (1921), 80 N. 
H. —, 112 Atl. 798, 13 A. L. R. 
995 (liable); Jefferson v. Derby- 
shire Farmers [1921], 2 K. B. 281, 
13 A. L. R. 989 (liable). While 
smoking may not be within the 
course of the employment, to 
smoke at the time or place may 
be negligence in the course of the 
employment. 

See also Whiting-Mead Com. 
Co. v. Industrial Commission 
(918), 178 Cala 505, 7173" Pac: 
1105,0 5) Aw De Re 1b1Ss) Batonmy. 
Lancaster (1887), 79 Me. 477, 10 
Atl. 449. 

Authority to use fire but set at 
{mproper or forbidden times or 
place: Bugge v. Brown, 26 Comw. 
L. R. (Australia) 110, 9 Brit. Rul. 
Cas. 631; Seybold v. Hisle (1912), 


154 Iowa 128, 134 N. W. 578; Mc- 
Dermott v. Ice Co. (1910), 44 Pa. 
Super. Ct. 445. 

81 Bowler v. O’Connell (1894), 
162 Mass. 319, 38 N. HE. 498, 44 
ATI IS Cyt soo Once las Ee ramet 
Wambaugh’s Cas. 248. Same: 
Raible v. Ice Co. (1909), 134 N. 
Y. App. Div. 705, 119 N. Y. Supp. 
138; Corrigan v. Hunter (1909), 
139 Ky. 315,122. S.0W. 131. 

Servants employed merely to 
ride or drive animals or vehicles 
have ordinarily no implied au- 
thority to invite or permit 
strangers to ride. See Houston, 
etc., R. Co. v. Bolling (1894), 59 
Ark. 395, 27 S. W. 492, 43 Am. 
St. R. 38, 27 L. R. A. 190; Driscoll 
v. Scanlan (1896), 165 Mass. 348, 
43 N. EH. 100, 52 Am. St. R. 523; 
Schulwitz v. Lumber Co. (1901), 
126 Mich. 559, 85 N. W. 1075; 
Dover v. Mfg. Co. (1911), 157 N. 
Car. 324, 72 S. E. 1067, 46 L. R. 
A. (N. S.) 199; Foster, etc., Stone 
Co. v. Pugh (1905), 115 Tenn. 
G8Se915 Ss WealSo etl 2eAms Stade. 
881, 4 L. R. A. (N. S.) 804; Rolfe 
v. Hewitt (1920), 227 N. Y. 486, 
125 N. E. 804, 14 A. Le R. 125. 
But compare Higbee v. Jackson 
(1920), 101 Ohio St. 75, 128 N. 
HW. 61, 14 A. L. R. 181. See the 
elaborate Note in 14 A. L. R. 
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of liability on the part of the defendants is this. Was the invita- 
tion given in the course of doing their work, or for the purpose 
of accomplishing it? Was this act done for the purpose, or as 
a means, of doing what the employee was employed to do? 
If not, then in respect to that act, he was not in the course of 
the defendants’ business.”’ 


§ 535. In an English case, it appeared that iron rails 
were to be delivered on a dock for shipment abroad. A stevedore 
had been employed to take the rails up from the dock, where 
they were to be unloaded by a carter, and put them into a ship. 
A eart arrived with rails and the carter began to unload them 
on one side of the cart. The stevedore’s servant asked him to 
put them off on the other side, apparently to expedite the 
stevedore’s work. On the carter’s refusing, the stevedore’s 
servant got onto the cart and began throwing off rails on the 
other side, and, in doing so, carelessly injured a passerby. Was 
the stevedore responsible for this act of his servant? It was 
contended that the stevedore’s work did not begin until the 
rails had been unloaded upon the dock, but a majority of the 
court held that it was competent for a jury to find that the 
act of the servant in throwing the rails from the cart was not 
outside his service.22 One judge, speaking for the majority, 


See also Kiernan v. Ice Co. 
(1906), 74 N. J. L. 175, 63 Atl. 
998. 

Liability is sometimes imposed 
upon the ground that it was neg- 
ligence to permit children or in- 
experienced persons to ride or be 
upon dangerous things. See Gun- 
derson vy. Hlevator Co. (1891), 47 
Minn. 161, 49 N. W. 694; Wells 
vy. Distillery Co. (1911), 144 Ky. 
438, 188 S. W. 282. 

Gratuitous Acts—Where a busi- 
ness is being carried on for profit, 
it would not usually be within 
the scope of the employment to 


give away service or goods, or to 
do the acts involved gratuitously. 
An express company’s agent is 
not acting within the scope of his 
employment when he takes in 
goods, not for carriage at any 
time, but merely for temporary 
and gratuitous safe keeping, in 
this case, the customer’s wraps. 
See American Ry. Express Co. v. 
Wright (1922), 128 Miss. 593, 91 
So. 342, 23 A. L. R. 127, and note. 

82 Burns v. Poulson (1873), L. 
R. 8 Com. Pl. 5638, Wambaugh’s 
Cas. 214. 
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said: ‘‘Can it be said that, in the present case, it would have 
been unreasonable for a jury to find that the act of the foreman 
in getting into the cart and throwing the iron down was an act 
bona fide and not unreasonably done in the zealous discharge of 
his duty to his master, in the course of the business he was em- 
ployed upon? And, if they were of that opinion, might they 
not properly find that he was acting within the scope of his 
employment? I think they might.’’ 

How far back might this view be carried? Suppose the 
stevedore’s servant, in a zealous desire to aid the work, had gone 
to help in loading the cart, and in doing so had injured the 
plaintiff. Would his master have been responsible? 


§ 536. -—— In another ease, a solicitor’s clerk, at the close 
of the day, finding the office lavatory temporarily out of order, 
went into the private apartment of his employer to wash his 
hands in a lavatory there, and in doing so caused injury to 
another tenant. Nothing in the nature of his work took him 
there, and the clerks in the office had been expressly denied 
permission to go to this lavatory, having one of their own. It 
was held that this act was not within the course of his employ- 
ment, and that the employer was not liable.“ The judge who 
wrote the leading opinion said: ‘‘He had no business there at 
all. In doing that which his employment did not in any way 
authorize him to do, he negligently left the stop-cock open, and 
the water escaped and did damage. I think there was nothing 
in this within the scope of his authority, or incident to the ordi- 
nary duties of his employment.’’ Another judge put the non- 
liability chiefly upon the ground that the clerk was really a 
trespasser in being where he was. 


3. Inability for Wilful Acts. 


§ 537. In general.—tIt was formerly said that a master or 
principal was not liable for the wilful act of his agent or serv- 


83 Stevens y. Woodward (1881),6 Q. B. Div. 318, Wambaugh’s Cas. 
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ant.84 ‘‘The dividing line,’’ it was declared in one case, ‘‘is 
the wilfulness of the act.’’85 This was upon the ground that 
the very idea of a wilful act involved the conclusion that the 
agent or servant did the act on his own account and not for his 
principal or master; that it was the agent’s will and not his 
principal’s which was being carried into effect. 


§ 538. Principal or master now liable for many wilful acts. 
—It has, however, been thought in more recent times, that this 
was too narrow a view. It may still be the master’s work which 
is being done, though the servant did it wilfully, 7. e., inten- 
tionally, purposely.36 The servant or agent may wilfully choose 
an inappropriate time to do the master’s work, or he may wil- 
fully do it under circumstances which make it harmful to third 
persons, though those were the circumstances under which it was 
usually properly done.8? He may choose to act for his master 
at that time or under those circumstances because he is willing 


or desirous that, by doing his 


84See McManus v. Crickett 
(1806), 1 East 106, Wambaugh’s 
Cas. 102. 

85 See Wright v. Wilcox (1838), 
19 Wend (N. Y.) 3438, 32 Am. Dec. 
507, Wambaugh’s Cas. 118. But 
compare later case in same court, 
Rounds v. Railroad Co. (1876), 
GAN Yao, eel AT a RCD Oo Ns 
Wambaugh’s Cas. 218. 

86See Limpus v. Omnibus Co. 
(1862), 1 Hurl. & C. 526, Wam- 
baugh’s Cas. 170. 

37 This is well illustrated in 
Nelson Business College Co. V. 
Lloyd (1899), 60 Ohio St. 448, 54 
Ne 47a Am. Sty BR. 729,046 
L. R. A. 314, where the janitor 
in a business college stubbornly 
and wilfully persisted in doing 
his regular work in the regular 
order, even though he saw that 
doing so would directly and seri- 


master’s work at that time— 


ously injure a third person. Here 
the plaintiff, an electric light re- 
pairman, who had been called in 
to repair a light, was standing 
on a ladder placed upon a table, 
so as to reach the light. The evi- 
dence tended to show that the 
janitor, being delayed in his work 
(which involved moving this table) 
by the time taken to repair the 
light, became impatient, and de- 
manded that the plaintiff get 
down; he was told that it would 
only take a few minutes, but he 
was unyielding, and violently 
shoved the table, throwing the 
plaintiff down. 

Compare Stranahan vy. Coit 
(1896), 55 Ohio St. 398, 45 N. HB. 
634, 4 LL R. A. 506. See also 
Noland v. Morris (1922), — Mo. 
App. —, 248 S. W. 627. 
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otherwise a proper time—he may make it the means of injuring 
his own enemy; but it is still his master’s work. 


§ 539. When not liable.—If, however, he merely takes 
advantage of the opportunity or occasion which the master’s 
business affords, to do some act which would never be a proper 
part of it, or which was not usually or then a proper part of 
it, merely to give vent to some motive of his own, his master 
would not be liable.®8 

So, if it could be shown that, upon the occasion in question, 
the servant or agent acted solely for his own purposes, the 
principal or master would not be liable. Thus the master is not 
liable for assaults committed by his servant in his purely per- 
sonal quarrels.®® 

While the rule upon the general subject was being developed, 
certain classes of cases which were thought to be more or less 
exceptional were recognized, which will now be considered. 


§ 540. Special cases—1. Where master or principal owed 
a special duty.—A principal or master may, at times, be under 
a special duty to third persons. This may be a duty created 
by contract, or it may be one imposed by law. Where it is 


88 Thus, in Evers v. Krouse 
(1904), 70 N. J. L. 6538, 58 Atl 
181, 66 L. R. A, 592, a father di- 
rected his minor son to get out 
the garden hose and sprinkle the 
lawn. While doing so, the boy, 
in a spirit of mischief turned the 
hose off the lawn, and sent a 
stream of water against a horse 
standing on the opposite side of 
the street, causing it to run away 
and injure the plaintiff. It was 
held that the father was not li- 
able. “If the act of the defend- 
ant’s son in throwing water upon 
the plaintiff's horse was not the 
result of his careless handling or 


the garden hose while sprinkling 
his father’s lawn, but was deliber- 
ately done by him purely out of 
a spirit of mischief, for the pur- 
pose of frightening the animal, 
the fact that he used the tool, sup- 
plied to him for the doing of his 
father’s work, for the accomplish- 
ment of his own mischievous pur- 
pose, did not make it an act 
within the scope of his employ- 
ment and did not render the de- 
fendant liable for the injury re- 
sulting therefrom.” 

89 See Lynch y. Railroad Co 
(1901), 113 Ga. 1105, 39 S. B. 411 
64 L. R. A. 810. 
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created solely by contract and is not performed, @n action for 
breach of the contract will be appropriate. Where it is one 
imposed by law, and is not performed, the plaintiff may usually 
make his case by showing the duty, its non-performance, and 
the resulting injury. Why it was not performed, will usually 
be a matter of defense. But the one who owed the duty does 
not usually show a defense merely by offering to prove that the 
agent or servant to whom he confided the performance of this, 
his duty, had failed to perform it. It still remains unperformed. 
And it does not usually help the case, though it may aggravate 
it, to show that the reason why the agent or servant did not 
perform the duty he had undertaken was because he cherished 
ill-will or some other such personal ae toward the plaintiff 
or the defendant. 

The characteristic of these cases is that a liability may be 
based upon the special duty, and not merely upon the law of 
master and servant. In many cases, under this rule, masters 
have been lveld liable for the acts of servants which could not 
lave been deemed to be within the course of the employment. 


§ 541. What all of these special duties are is not 
clearly determined. The rule has often been applied to the 
carrier of passengers. If a railroad company has undertaken 
to carry a passenger across the Isthmus of Panama with reason- 
able dispatch, and has entrusted that duty to its servant who 
has, without excuse, left the passenger stranded midway, it was 
said to be no defense that the agent did this wilfully. Ifa 
railroad company which owes a duty of protection to its passen- 
gers, entrusts the performance of this duty to its servants, it 
is held to be no defense if the servant, instead of protecting 
the passenger, himself wilfully assaults him.*! 


40 See Weed v. Panama R. Co. 
(S58), 7 Nea 862, .72)Am:) Dec: 


v. Turner (1884), 72 Ga. 292, 53 
Am. Rep. 842; Chicago, etc., R. 


474, Wambaugh’s Cas. 162. 

41 See Birmingham, etc., R. Co. 
v. Baird (1900), 180 Ala. 334, 30 
So. 456, 89 Am. St. R. 43. 54 L. 
R. A. 752; Western, etc., R. Co. 


Co. v. Flexman (1882), 103 Ill. 
546, 42 Am. Rep. 33; Atchison, 
etc., R. Co. v. Henry (1895), 55 
Kan. 715, 41 Pac. 952, 29 L. R. 
A. 465; Hull v. Railroad Co. 
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The same doctrine would apply to sleeping-car companies and 
steamship companies, and, by many authorities, to inn or hotel 


keepers. 


Whether other employers owe a special duty to 


protect their patrons is more or less in dispute.*% 


(1911), 210 Mass. 159, 96 N. E. 
58, 86 L. R. A. (N. S.) 406; Ann. 
Cas. 1912C 1147; Strother v. Rail- 
road Co. (1898), 123 N. Car. 197, 
31 S. E. 386; Craker v. Railway 
Co. (1875) 36 Wis. 657, 17 Am. 
Rep. 504. 

42 As to inn or hotel keepers, 
see Lehnen v. Hines (1912), 88 
Kan, poss) letra. Gil2gr4 2) Leake. 
A. (N. S.) 830; Clancy v. Barker 
(1904), 71 Neb. 83, 98 N. W. 440, 
103 N. W. 446, 115 Am. St. R. 
559, 8 Ann. Cas. 682, 69 L. R. A. 
642; de Wolf v. Ford (1908), 193 
ING 6 BEG LO IN UE BIG UP TaN els 
St. R. 969, 21 L. R. A. (N. S.) 860. 

Contra: Clancy v. Barker 
(1904), 66 C. C. A. 469, 131 Fed. 
161, 69 L. R. A. 653; Rahmel v. 
Lehndorff (1904), 142 Cal. 681, 76 
Pac. 659, 100 Am. St. R. 154, 65 
L. R. A. 88; Curtis v. Dineen 
(1886), 4 Dak. 245, 30 N. W. 148. 

48 Thus, it has been both af- 
firmed and denied that the doc- 
trine applies to ordinary shops, 
stores, express offices, warehouses, 
and other similar places of busi- 
ness. See Swinarton v. Le Boutil- 
lier (1884), 7 N. Y. Misc. 639, 28 
N. Y. Supp. 58, 31 Abb. N. C, 281, 
58 N. Y. St. R. 285 (aff’d no opin- 
ion, 148 N. Y. 752) (proprietor of 
store liable); contra: Ducre v. 
Lumber Co. (1911) 168 Mich. 49, 
133 N. W. 938; Bowen v. Railroad 
Co. (1905), 69 C. C. A. 444, 186 


Fed. 306, 70 L. R. A. 915; (rail- 
road company not liable to per- 
son, not a passenger, who was 
assaulted by ticket and freight 
agent); Hudson v. Railway Co. 
(1876), 16 Kan. 470 (same effect) ; 
Fairbanks ov. Warehouse’ Co. 
(1905), 189 Mass. 419, 75 N. E. 
(du, LOD SAMs St sRa646%5 ool ee: 
A. (N. S.) 422 (not liable for 
assault by elevator man in a stor- 
age-warehouse). 

Saloon-keeper liable for wilful 
assault by bar-tender upon a 
sleeping patron. Curran v. Olson 
(1903), 88 Minn. 307, 92 N. W. 
1124, (97 Am. St. Ro5172 60) see 
A. 733; Beilke v. Carroll (1909), 
51 Wash. 395, 98 Pac. 1119, 130 
Am. StR. 1103422 la RAs Ne 
S.) 527; Rommel v. Schambacher 
(1887), 120) Pa 2579.1 CAtl io. 
GrAme Stanton 

Contra: Anderson vy. Diaz 
(1906), 77 Ark. 606, 92 S. W. 861, 
W113 tAm. “StPeReS80s 745 Lee 
(N. S.) 649. Compare Bergman 
v. Hendrickson (1900), 106 Wis. 
434, 82 N. W. 304, 80 Am. St. R. 
47. 

Applied to association holding 
a fair: Brooks v. Ass’n (1905), 
35 Ind. App. 221, 73 N. B. 951. 
To a society giving a picnic: 
Mastad v. Swedish Brethren 
(1901), 83 Minn. 40, 85 N. w. 
913, 85 Am. St. R. 446, 538 L. R. 
A. 803- ; 
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§ 542. The special duty may be not only in respect of 
the protection of persons, but also of goods, as in many cases 
which will at once come to mind.*4 


§ 543. ——- 2. Where master confides to servant’s use a 
dangerous instrumentality—Another special case is often said 
to be that which arises where the master entrusts to the servant, 
to be used in the master’s business, what is termed a ‘‘dangerous 
instrumentality.’’ Such a situation, it is supposed, may also 
furnish a ground of liability, independent of the ordinary rules 
of respondeat superior. What these dangerous instrumentalities 
are, has not been clearly defined. Properly the idea would seem 
to be confined to such things as are in themselves unusually 
dangerous. In actual operation it sometimes seems to mean 
anything which may be made dangerous in use. This view robs 
the rule of all significance. An ordinary stick of fire-wood in 
the hands of an angry and powerful man may be a dangerous 
weapon, but it is not inherently a dangerous instrumentality. 
Poisons, high explosives, spring-guns, and the like, may more 
reasonably be so considered.*® Railway locomotives with steam 
up, out upon the track, have frequently been so designated ;** 


44 Where master owed duty to 
protect, not persons, but property 
confided to his care: Firemans’ 
Fund Ins. Co. v. Schreiber (1912), 
150 Wis. 42, 1385 N. W. 507, Ann. 
Gas. 1913H, 823, 45 LR. A. (N. 
Sok. 

See also McCord v. Telegraph 
Co. (1888), 39 Minn. 181, 39 N. 
Waeoto,.t2 Am. Sty R. 626, 1° I. 
R. A. 143, Goddard’s Cas. 765; 
Schaefer v. Osterbrink (1886), 67 
Wis. 495, 30 N. W. 922, 58 Am. 
Rep. 875; Hogle v. Mfg. Co. 
(1908), 128 N. Y. App. Div. 408, 
199 N. Y. 388, 92 N. E. 794, 32 L. 
R. A. (N. S.) 1038. 

45 See Loop v. Litchfield (1870), 
42 N. Y. 851, 1 Am. Rep. 513; 


Feeney v. Standard Oil Co. (1922), 
— Cal. App. —, 209 Pac. 85 (gas- 
oline); Childs v. Standard Oil Co. 
(1921), 149 Minn. 166, 182 N. W. 
1000 (gasoline); Wells v. Gal- 
lagher (1905), 144 Ala. 363, 39 So. 
747, 118 Am. St. R. 50,3 L. R. A. 
(N. S.) 759 (bomb). 

46 See Toledo, etc, R. Co. v. 
Harmon (1868), 47 Ill. 298, 95 
Am. Dec. 489, Wambaugh’s Cas. 
198; Chicago, etc., R. Co. v. Dick- 
son (1872), 63 Ill. 151, 14 Am. 
Rep. 114; Billman v. Railroad Co. 
(1881), 76 Ind. 166, 40 Am. Rep. 
230; Alsever v. Railroad Co. 
(1902), 115 Iowa 338, 88 N. W. 
841, 56 L. R. A. 748; Stewart v. 
Lumber Co. (1967), 146 N. Car. 
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but not an automobile,*? a railway hand-car,*® a horse and 

cart,*? or other similar ordinary and familiar things.®? 
Railway signal torpedoes have been held to be dangerous in- 

strumentalities,°! and even a ‘‘railway tricycle.’’5? 


47, 59 S. E. 545; Skipper v. Mfg. 
Co. (1900), 58 S. Car. 148, 36 S. 
E. 509; Nashville, etc., R. Co. v. 
Starnes (1871), 56 Tenn. (9 
Heisk.) 52, 24 Am: Rep. 296; 
Texas, etc, R. Co. v. Scoville 
(1894), 10 C. C. A. 479, 62 Fed. 
UBD) BAG, Jas ANS AY 

Some of these cases doubtless 
eould be put under the general 
rule as to wanton or malicious 
acts ante § 538. In some of them 
the court expressly refers, as in 
the Scoville case, supra, to ‘“‘these 
terrible expressions of the power- 
ful and dangerous agency of 
steam.” They are chiefly cases 
of injuries caused by blowing of 
whistles (frightening horses) or 
blowing off steam. 

Contra, see Stephenson v. Rail- 
way Co: (1892); 93° Cal. 558, 29 
Pack 2342 CAT Ole Lem acoseLO 
Ti Ree Alea oe 

47See Jones v. Hoge (1907), 47 
Washi 663,502 "Pace 400, d20 Am. 
Steer Osea Ree Ac CINE aS) 
216; Steffen v. McNaughton 
(1910), 142 Wis. 49, 124 N. W. 
TOUG 19 Anne (Case 1227.20 ela 
Ts Jy (ONG Si) S848 Sikivap. ae 
Thresher Co. (1906), 97 Minn. 
305, 107% IN. W. 1335"5 Ea Re A: 
(N. S.) 598; Danforth v. Fisher 
(1908) ONE He Te TPAC 535, 
gS) AN, tS 18 Os Pal ibe Uy J\, 
(N. S.) 93; Lotz v. Hanlon (1907), 
217 Pa. 339, 66 Atl. 525, 118 Am. 
St. R. 922, 10 Ann. Cas. 731, 10 
L. R. A. (N. S.) 202. 


48 See Branch v. Railroad Co 
(1898), 92 Tex. 288, 47 S. W. 974, 
71 Am. St. R. 844; Daugherty v. 
Railroad Co. (1908), 1387 Iowa 
251,114 N. W. 902,126 Ame SC. 
RG 282. 414) TR eASGNES Seno gO: 

49 Storey v. Ashton (1869), L. 
R. 4 Q. B. 476, Wambaugh’s Cas. 
204 semble; or a wagon and a 
team of mules. Dover v. Mfg. Co. 
(190D); 257 IND Car, 3245072 5Si0E: 
1067. 

50 See Canton Warehouse Co. v. 
Pool (1900), 78 Miss. 147, 28 So. 
823, 84 Am. St. R. 620. 

Not a compressed-air hose: 
Ballard v. Railroad Co. (1908), 
128 Ky. 826, 110 S. W. 296, 16 L. 
R. A. (N. S.) 1052; Galveston, 
etc., R. Co. v. Currie (1906), 100 
Mex. 136." 96" Sa WeetOvow TO oaks 
A. (N. S.) 367; or a garden hose, 
Evers v. Krouse (1904), 70 N. J. 
L. 653, 58 Atl. 181, 66 L. R. A. 592. 

51 See Pittsburgh, etc., R. Co. v. 
Shields (1900), 47 Ohio St. 387, 
24 N. H. 658, 21 Am. St. R. 840, 
8 L. R. A. 464; Merschel v. Rail- 
road Co. (1905), 121 Ky. 620, 85 
S. W. 710, 27 Ky. Law R. 465; 
Buting v. Railway Co. (1902), 116 
Wis. 18, 92 N. W. 358, 96 Am. St. 
R900, OOM Mah eeAw 15S. 

But see Johnson v. Railway Co. 
(1913), 157 Towa 738, 141 N. W. 
430, L. R. A. 1916F, 945. 

52 See Barmore v. Railway Co. 
(1904), 85 Miss. 426, 38 So. 210, 
3 Ann. Cas. 594, 70 L. R. A. 627. 
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§ 544. What the measure of responsibility is in these 
eases is also in dispute. Some cases treat it as practically 
absolute,5? and so it doubtless would be if the theory were car- 
ried to its logical conclusion; but it rarely is. More cases re- 
gard it as a situation wherein a high degree of care is required 
which will make the master liable if the servant to whose care 
it is confided does not thus care for it, but as not imposing 
liability if the dangerous thing escapes by reason of the act of 
a servant who had no authority to use it, or of the wilful or 
wanton act of the servant to whom it was confided, when he 
was not using it in the course of his employment.54 Playing 
pranks and practical jokes with the thing in question, is a com- 


mon illustration of the latter sort of use. 


58 See Pittsburgh, etc., R. Co. 


v. Shields, supra; Merschel v. 
Railroad Co., supra; Cleveland, 
etc., R. Co. v. Marsh (1900), 


63 Ohio St. 236, 58 N. E. 821, 
52 L. R. A. 142, cases where 
railway signal torpedoes, through 
the acts of servants, fell into the 
hands of children, who were in- 
jured by them. See also Euting 
v. Railway Co., supra. 

54 See Obertoni v. Railroad Co. 
(1904), 186 Mass. 481, 71 N. E. 
980, 67 L. R. A. 422, similar in 
many respects to foregoing, but 
reaching an opposite conclusion. 

Compare also Sullivan v. Rail- 
road Co. (1903), 115 Ky. 447, 24 
Ky. -Eaw R. 2344, 74. S. W. 171, 
103 Am. St. R. 330 (practical 
joke); Goupiel v. Railway Co. 
(1922), — Vt. —, 118 Atl. 586 
(practical joke). 

See also (compressed air ap- 
paratus used to perpetrate a joke) 
Galveston, etc., Ry. Co. v. Currie 
(1906), 100 Tex. 136, 96 S. W. 
UB, UG) hy 1 AN (ONG SB), BLGr(2 
Ballard vy. Railway Co. (1908), 


128 Ky. 826, 110 S. W. 296, 16 L. 
R. A. (N. S.) 1052; (water hose 
on locomotive used to play a 
prank); International, etc., R. Co. 
v. Cooper (1895), 88 Tex. 607, 32 
S2W..517- 

In Johnson v. Railway Co. 
(1913), 157 Iowa 738, 141 N. W. 
430, L. R. A. 1916, 945, cited 
supra, a brakeman used a torpedo 
around which to wrap a note to 
the plaintiff, a young lady who 
lived near the track, and he threw 
it out for her as he passed. The 
torpedo with the note attached was 
brought to the plaintiff by her 
sister, and she was injured by it. 
Held, that the company was not 
liable. 

Professor Horack, in 26 Yale 
Law Journal, 224, suggests that 
“The question which should de- 
termine the master’s liability 
should be: Could the master have 
reasonably looked forward to and 
have expected such a misuse, as 
incidental to entrusting this thing 
to the servant for use in the mas- 
ter’s business”; and that the test 
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§$ 545. 3. Where master entrusts to servant perform- 
nace of duties involving use of force upon others.—Another 
‘lass of cases in which the master is said to be under a special 
duty with its special rule of liability is that in which the master 
has eonfided to his servant duties which in the natural and 
ordinary course may involve the use of force upon third per- 
sons, and has expressed or impliedly committed to the servant 
the determination of the particular occasion upon which such 
foree is to be used and the particular degree of force which is 
to be applied.55 

Illustrations of these cases are found in the conductor who 
is expected to eject passengers who do not pay fare or comply 
with the carricr’s regulations; the brakeman who is expected 
to put off or keep off tramps and others seeking to ride upon 
freight trains; the watchman, guard, detective, or private 
‘‘nolice man,’’ gate-keeper, ticket-taker, who is expected to keep 
out trespassers, maintain order upon premises, prevent theft, 
keep out those who have not tickets, and the like, by the use 


of a dangerous instrumentality 
should be the likelihood, accord- 
ing to experience, that it will 
specially tempt. a servant to mis- 
use it. 

55 Thus, in Howe v. Newmarch 
(1866), 94 Mass. (12 Allen) 49, 
Wambaugh’s Cas. 184, the court 
said: “If the master give an or- 
der to a servant which implies 
the use of force and violence to 
others, leaving to the discretion 
of the servant to decide when the 
occasion arises to which the or- 
der applies, and the extent and 
kind of force to be used, he is 
liable if the servant, in executing 
the order, makes use of force in 
a manner and to a degree which 
is unjustifiable.” 

See also Ploof v. Putnam 
(1909), 88 Vt. 252, 75 Atl. 277, 138 


Am. St, Re 1085, 26 1. B.A. ON. 
S.) 251; New Ellerslie Fishing 
Club v. Stewart (1906), 123 Ky. 
BHR elere BUeK ea ak Oe Seen iig 
59S 9 hin Rae Ace (NGS. Nee la 

The fact that the master 
warned against or forbade the use 
of excessive force or the partic- 
ular form of it resorted to, will 
not of itself relieve him from li- 
ability. He cannot escape the or- 
dinary consequences merely by 
forbidding them. See West Jer- 
sey, etc., R. Co. v. Welsh (1898), 
G2 Nard ola GD, 42 Atlas One 
Am. St. R. 659; Letts v. Hoboken 
ConiGlg0s) iO GN abr Gus orate 
392; Barden v. Felch (1872), 109 
Mass. 154; Williams v. Tolbert 
(1906), 76 S. Car. 211, 56 S. FE: 
208, 
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of physical force if necessary.56 The use of reasonable force 
may be justified, but the use of excessive force may be action- 
able. 

The same situation will arise where the master directs the 
servant to do an act in which, as he has reason to expect, there 
is likely to be resistance, which resistance, nevertheless, he 
expects the servant to overcome. The case of the agent or 
servant sent to seize or reclaim property, furnishes a frequent 
illustration.5? 


§ 546. If such an agent or servant negligently uses 
force upon an improper occasion, or negligently uses excessive 
force upon a proper occasion, his employer will ordinarily be 
responsible. So he will be, if the agent or servant merely acts 
too zealously; or, in the friction aroused by opposition or re- 
sistance, and not from any purpose of his own, oversteps the 
bounds of reason, and applies excessive force. 

‘Tf, however,’’ it is said in one case, ‘‘the servant, under 
guise and cover of executing his master’s orders and exercising 
the authority conferred upon him, wilfully and designedly, for 
the purpose of accomplishing his own independent, malicious 
or wicked purposes, does an injury to another, then the master 
is not liable.’’58 


56 See Southern Ry. Co. v. R. A. 204; Williams v. Tol- 


James (1903), 118 Ga. 340, 45 S. 
E. 303, 63 L. R. A. 257; Barabasz 
v. Kabat (1897), 86 Md. 23, 37 
Atl. 720; Gray v. Railway Co. 
(1897), 168 Mass. 20, 46 N. HB. 
397; Aiken v. Railway Co. (1903), 
184 Mass. 269, 68 N. E. 238; 
Rogahn v. Mfg. Co. (1891), 79 
Wis. 573, 48 N. W. 669; Robards 
v. Sewer Pipe Co. (1908), 130 
Ky. 380, 113 S. W. 429, 132 Am. 


SHR. 304, 18 a RY AS CNS S:) 
923. 

57 See McClung y. Dearborne 
(1890), 184 Pa. 396, 19 Atl. 


698, 19 Am. St. R. 708, 8 L. 


bert (1906), 76 S. Car. 211, 56 
S. E. 908; Levi v. Brooks (1877), 
121 Mass. 501; Canton v. Grinnell 
(1904), 138 Mich. 590, 101 N. W. 
811; Zart v. Sewing Mach. Co. 
(1910), 162 Mich. 387, 127 N. W. 
Pals 

5Rounds vy. Railway Co. 
(1876), 64 N. Y. 129, 21 Am. Rep. 
597, Wambaugh’s Cas. 218. 

If a brakeman who had no au- 
thority to collect fares throws a 
trespasser off a moving train, be- 
cause the trespasser refused to 
give him a gratuity, not a fare, 
the company is held not liable. 
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Neither will he be, for force used in an encounter occurring 
wholly outside of the service, although it grew out of feelings 


or animosities engendered in the service. 


Private revenge or 


punishment for past acts are rarely, if ever, within the course 


of the employment.®? 


It is sometimes difficult to determine whether the act was a 
private wrong or an act in the course of the employment. 


Ill. Cent. R. Co. v. Latham (1894), 
72 Miss. 32, 16 So. 757, Wam- 
baugh’s Cas. 250. 

If a floor-walker in a depart- 
ment store, in order merely to 
extort money for himself, know- 
ingly make a false charge of theft 
against a customer, the proprietor 
is held not liable. Cobb v. Simon 
(1905), 124 Wis. 467, 102 N. W. 
891. 

59 Thus, where a conductor and 
a passenger during the trip had 
had an altercation, and after the 
journey was ended and the con- 
ductor off duty, the latter made 
an assault, the company was held 
not liable. There was then no 
duty to protect the former pas- 
senger, and the conductor was not 
in the service. McGilvray v. 
Street Ry. Co. (1895), 164 Mass. 
122, 41 N. E. 116, Wambaugh’s 
Cas. 251. See also Lynch v. Rail- 
road Co. (1901), 113 Ga. 1105, 39 
S. E. 411, 54 L. R. A. 810. 

So where train men, whose 
only authority was to eject tres- 
passers, etc., pursued a person off 
the right of way, charged him 
with having interfered with the 
coupling and beat him, the com- 
pany was held not liable for this 
assault. Cincinnati, etc., Ry. Co. 
v. Rue (1911), 142 Ky. 694, 134 


S.) W444. 34) Ta Re AS 
200. 

But in New Hilerslie Fishing 
Club v. Stewart (1906), 123 Ky. 
PR sHe i memieier Ch wip ete IY VON 
S.) 475, the court said: “Where 
the agent begins a quarrel while 
acting within the scope of his 
agency, and immediately follows 
it up by a violent assault, the 
principal will be liable, as the 
law, under the circumstances, will 
not undertake to say when, in 
the course of the assault, he 
ceased to act as agent, and acted 
upon his own responsibility.” 

In Robards v. Sewer Pipe Co. 
@1908) 230k Key: (SS0e 11SssS. Ww: 
429, 182 Am. St. R. 394, 18 L. R. 
A. (N. S.) 9238, the same court 
says that the law will not under- 
take to make “any nice distinc- 
tions fixing with precision the 
line that separates the act of the 
servant from the act of the in- 
dividual. When there is doubt, it 
will be resolved against the mas- 
ter, upon the ground that he set 
in motion the servant who com- 
mitted the wrong.” It is sub- 
mitted that the mere fact that 
there is doubt is not a good rea- 
son for not trying to solve it ac- 
cording to the facts if they can 
be determined. 


(N. S.) 
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Where more than one inference can reasonably be drawn, the 
case is usually for the jury.® 


§ 547. Liability in other cases.—Many cases of assault have 
already been dealt with, and little more needs to be said upon 
that subject. As has been seen, for assaults not part of or 
incident to the service, the master is not ordinarily responsible, 
even though they occurred at the time or place of the service, 
unless they can be brought within one of the special cases; 
clearly not for those caused wholly by the private malice or 
ill-will of the servant. 


§ 548. For false imprisonment, the rule is the same. 
Bringing about arrest and imprisonment is not a usual incident 
of employment,® but may occasionally be within the course of 
the employment, as in the case of agents or servants left in 
charge of goods and who thus endeavor to protect them; of 
watchmen, gatemen, private policemen, and the like, who are 
authorized by their employer to give into custody persons who 
violate regulations; and the like.** For errors in the attempted 


60See Brennan vy. Merchant principal’s immediate protection) ; 
(1903), 205 Pa. 258, 54 Atl. 891. Waters v. Anthony (1902), 20 
61 See Jaynch y. Railroad Co. App. Cas: D. C. 124 (fact that 


(1901), 113 Ga. 1105, 39 S. EB. 411, 
54 L. R. A. 810; Brennan v. Mer- 
chant (1903), 205 Pa. 258, 54 Atl. 
891; Noland v. Morris (1922), 
— Mo. App. —, 248 S. W. 627. 

62 See Laird v. Farwell (1899), 
60 Kan. 512, 57 Pac. 98; Vara v. 
Construction Co. (1905), 114 La. 
26 oS. 650. 1623  Barabasz  v: 
Kabat (1897), 86 Md. 23, 37 Atl. 
720: Mulligan v. Railway Co. 
(1892), 129 N. Y. 506, 29 N. BH. 
952,926 Am. St R. 539, 14 I R. 
A. 791, (no part of a ticket-agent’s 
duty to apprehend persons for 
passing counterfeit money where 
it does not concern his own or his 


principal had urged his employees 
to use the utmost diligence in the 
performance of their duties, does 
not justify one, who had other- 
wise no authority or duty, in 
causing an arrest for a theft trom 
his principal). 

63 See Staples v. Schmid (1893), 
US Rel e224 26a Atle 198519 Le Rs 
A. 824, Wambaugh’s Cas. 243. 

Compare Rigby v. Phillipson 
Co. (1915), 160 Wis 228. 151 N. 
W. 260. 

64 See Hichengreen v. Railroad 
Co} (1895),-96 Denn: 229° 34 S. 
Wa 219) 547 Ame St. Ro S88 slek, 
R. A. 702 (private detective); 
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performance of this duty, the master may be responsible. But 
he is not for those instituted after the transaction is over, or 
merely for revenge or punishment, or merely to serve the agent’s 
own purposes.®& 


§ 549. For malicious prosecution, the rule is not 
otherwise. Most agents and servants have no authority, either 
express or implied, to institute actions or prosecutions in court. 
If such an authority be given, the principal or master may be 
liable for its misuse or abuse, even though he intended justifiable 
and proper ones only to be instituted.66 But he is not liable 
for prosecutions originating in the agent’s or servant’s own 
purposes only,®’ or for those for which the service furnishes 
merely the opportunity to the agent to give vent to his own 
personal malice or ill will. Clearly, also, in the ordinary case, 
he is not liable for prosecutions instituted after the transaction 
is ended, and merely for revenge, or even to bring an alleged 


Johnston v. Railway Co. (1907), 
180 Wis. 492, 110 N. W. 424 
(watchman); Palmeri vy. Rail- 
road Co. (1892), 183 N. Y. 261, 30 
N. E. 1001, 28 Am. St. R. 632, 16 
L. R. A. 136 (ticket agent); Atchi- 
son, etc., R. Co. v. Henry (1895), 
Boman Lowa eaG Oban som lane. 
A. 465 (conductor). 

Where defendant put a claim 
into the hands of a collection 
agency for collection, being ad- 
vised by its circulars that it often 
proceeded against debtors “with 
such severity as to show that no 
trifling is intended,” and gave no 
instructions as to the method to 
be employed in this case, he was 
held liable for an unjustified ar- 
rest of the debtor. Caswell v. 
Cross (1876), 120 Mass. 545, Wam- 
baugh’s Cas. 226. 

65 See Markley v. Snow (1904), 
207 Pa. 447, 56 Atl. 999, 64 L. R. 


A. 685; Govaski v. Downey 
(1894), 100 Mich. 429, 59 N. W. 
167; Singer Mfg. Co. v. Hancock 
(1897), 74 Di. App. 556, (aff'd 
174 Ill. 508, 51 N. E. 820); Larson 
v. Association (1898), 71 Minn. 
LOM LowN NW utile 

66See Ruth vy. Transit Co. 
(2.902), 98 eon Apps mule se Ve 
1055; Dwyer v. Transit Co. (1904), 
108 Mo. App. 152, 83 S. W. 303; 
Stubbs v. Mulholland (1901), 168 
Mo. 47, 67 S. W. 650; Hussey v. 
Railway Co. (1887), 98 N. Car. 
SA OMS. Ol pOee we AIM Stenkts soiios 

Compare Carter v. Machine Co. 
(1878), 51 Md. 290, 34 Am. Rep. 
311; Tolchester Co. vy. Steinmeier 
CESS. 0) ace Vida o ed OMPAtI REELS Se 
8 L. R. A. 846; Gillet v. Railroad 
Co. (1874), 55 Mo. 315, 17 Am. 
Rep. 653. 

67 See Larson vy. 
supra. 


Association, 
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offender to justice.® 
usually exhausted. 


By that time any implied authority is 


§ 550. For slander and libel: The occasions upon 
which the utterance of oral slanderous words may be found 
within the course of the employment are not numerous, and 
it has been said that ‘‘there can be no agency in slander.’’® 
But in a number of cases, corporations have been held liable 
for slander by agents or servants.”° 

The cases in which principals, corporate and otherwise, have 
been held liable for libels published by their agents are much 
more numerous, and it is much easier to see how such an act 
can be within the course of the employment, as, for example, 
where a publisher confides the general management of his news- 
paper to an agent and the latter causes or permits libelous mat- 
ter to be published in the course of the business.74 But even 
where the principal’s business is not that of a publisher there 
are many cases in which the writing and publishing, by agents, 
through letters, reports, and other means, of matter found to be 
libelous, was held to be within the course of the employment.” 


68 See Allen vy. Railway Co. 
(1870), L. R. 6 Q. B. 65; Daniel 
v. Railroad Co. (1904), 186 N. C. 
517, 48 S. E. 816, 1 Ann. Cas. 718, 
67 L. R. A. 455; Markley v. Snow, 
Supra. 

69 See Behre v. Cash Reg. Co. 
(1897), 100 Ga. 213, 27 S. E. 986, 
62 Am. St. R. 320; Singer Mfg. Co. 
v. Taylor (1907), 150 Ala. 574, 43 
So. 210, 124 Am. St. R:- 90, 9 L. 
R. AON. S:) 929, and Note; 
Lindsey v. Railway Co. (1910), 
95 Ark. 534, 129 S. W. 807. 

70See Hypes v. Railway Co. 
(1908), 82 S. Car. 315, 64 S. EH. 
395, 17 Ann. Cas. 620, 21 L. R. 
A. (N. S.), 873; Empire Cream Co. 
v. Dairy Co. (1907), 75 N. J. L. 
207, 67 Atl. 711; Sawyer v. Rail- 


road Co. (1906), 142 N. Car. 1, 
ORS 9o, Lib eAm= Stk: 716, 
9 Ann. Cas. 440; May v. Traction 
Co. (1910), 127 La. 420, 53 So. 
CU 2 elon Re Acas(ONEES. 206s 

71 See Detroit Post Co. v. Mc- 
Arthur (1868), 16 Mich. 447; 
Storey v. Wallace (1871), 60 III. 
51; Dunn v. Hearst (1903), 139 
Cal. 239, 73 Pac. 188; Williams v. 
Fuller (1903), 68 Neb. 354, 94 
N. W. 118, 97 N. W. 246. 

72 See Fraternal Alliance v. Mal- 
lalieu (1898), 87 Md. 97, 39 Atl. 
93; Minter v. Bradstreet (1903), 
174 Mo. 444, 73 S. W. 668; Fogg 
v. Railroad Co. (1889), 148 Mass. 
513, 20 N. H. 109, 12 Am. St, R. 
583; Hardoncourt v. Iron Co. 
(1909), 225 Pa. 379, 74 Atl. 243; 
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Here, however, as elsewhere that act must have been within the 
scope of that agent’s authority,7? and must not have been in- 
spired merely by the agent’s personal malice or ill will.” 


§ 551. Shooting.—The use of fire arms is not often 
within the course of the employment, but it may be, as where 
guards, watchmen, detectives or private policemen are equipped 
with, or expected upon possible occasions to use, weapons of 
this sort for the purpose of guarding goods or premises, or 
of apprehending or resisting wrong-doers. In such cases, lia- 
bility of the employer may result under the ordinary rules 
from careless or reckless or wanton use of these weapons in 
the course of the employment,’® but not for shooting when the 
danger or event which might have justified it was all over.76 

It might also result from the theory of dangerous instru- 
mentalities if the weapons be regarded as such; from the doc- 
trine respecting the authorized use of force; and, at times, as 
in the case of the carrier of passengers, from a violation of 


a duty to protect. 


Washington Gas L. Co. vy. Lans- 
den (1898), 172 U. S. 534, 19 Sup. 
Ct. 296, 43 L. Ed. 543. 

78 See Willner v. Silverman 
(1909), 109 Md. 341, 71 Atl. 962, 
24 L. R. A. (N. S.) 895. 

74See Washington Gas L. Co. 
v. Lansden, supra. 

75 See Conchin vy. Railroad Co. 
(1910), 18 Ariz. 259, 108 Pac. 260, 
28 L. R. A. (N. S.) 88; Southern 
Ry. Co. v. James (1903), 118 Ga. 
340, 45 S. E. 308, 68 L. R. A. 257; 
Robards v. Sewer Pipe Co. (1908), 
130 Ky. 380, 113 S. W. 429, 18 L. 
R. A. (N. S.) 923; Deck v. Rail- 
road Co. (1905), 100 Md. 168, 96 
Attias 650)s LOS Ams (Stee Ras coos 
Haehl v. Railway Co. (1893), 119 
Mo. 325, 24 S. W. 7387; Letts v. 
Railway Co. (1904), 70 N. J. L. 
358, 57 Atl. 892; Magar v. Ham- 


mond (1906), 188 N. Y. 887, 76 
N. EH. 474, 2 L. R. A. (N. S.) 1038; 
Texas, etc., R. Co. v. Parsons 
(1908), 102 Tex. 157, 113 S. W. 
914, 132 Am. St. Ry 857; 

See also St. Louis, etc., Ry. Co. 
v. Hackett (1894), 58 Ark. 381, 24 
S. W. 881, 41 Am. St. R. 105. 

76 As where he shoots a retreat- 
ing trespasser, Golden v. New- 
brand (1879), 52 Iowa 59, 2 N. W. 
537, 835 Am. Rep. 257; or pursues 
and shoots after he had left the 
premises, Lytle v. Hotel Co. 
(1902), 27 Tex. Civ. App. 530, 66 
S. W. 240. 

See also Jones v. Railroad Co. 
(1909), 150 N. Car. 473; Holler 
v- Ross} (1902),.9168 New. i. 824) 
53 Atl. 472, 96 Am. St. R. 546, 59 
L. R. A. 943. 
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Beyond these cases, there would ordinarily be no liability 
for the wholly disconnected, unexpected, unauthorized, and 
casual possession and use of fire-arms;?7? nor for their use in 
the purely personal quarrels or revenges of a servant authorized 
to use them only in the course of the service.78 


4. Inability for Agent’s Fraudulent Acts and Representations. 


§ 552. What here involved.The question here is not the 
liability for mere negligent or mistaken acts or statements, but 
for those which are in law deemed to be fraudulent. With 
respect of acts, it is the tricky act, the cheating act, the fraudu- 
lently deceptive or misleading act. With respect of representa- 
tions, it is the representation, made to induce and inducing 
action, but known to be untrue, or made recklessly without 
knowledge of its truth or falsity, or made positively and with- 
out qualification, and which was in fact untrue. 


§ 553. Principal responsible for fraudulent acts in course 
of employment.—The principal is responsible for the fraudu- 
lent acts of his agent done within the scope of his authority. 
As has been said in a leading case, ‘‘no sensible distinction can 
be drawn between the case of fraud and the case of any other 
wrong.’’?9 

If the agent authorized, for example, to manage a business, 
to buy or sell property, or make other contracts, in the course 
and as a part of the thing authorized, does fraudulent acts—if 
he uses sharp practice to conceal defects; if he knowingly points 
out false boundaries, substitutes other goods for those agreed 
upon, gives false weights, false measure, false change; if he 
fraudulently reissues, as still valid, retired and satisfied secur- 
ities; if he knowingly makes false entries, alters securities, and 


77 See Turley v. Railroad Co. 
(1900), 70 N. H. 348, 47 Atl. 261, 


apparently had no _ connection 


with the work). 


(where the servant had no duty 
to drive off trespassers). 

Bowen v. Railroad Co. (1905), 
69 C. C. A. 444, 186 Fed. 306, 70 
L. R. A. 915 (where the shooting 


78 See Berryman vy. Railroad Co. 
(1910), 228 Pa. 621, 77 Atl. 1011, 
30 L. R. A. (N. S.) 1049. 

78 Barwick v. Bank (1867), L. 
R. 2 Exch. 259, Wambaugh’s Cas. 
412. 
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the like, his principal will ordinarily be responsible.8° Here 
there is a fraudulent act in the agent, for which he would him- 
self ordinarily be responsible, and which the law imputes to his 
principal. 


§ 554. —— When not liable—Just as clearly, on the 
other hand, will the principal not be responsible where the 
agent was not purporting to act for him, but for himself or 
for some other principal; or where the act complained of was 
not one, the doing of which can fairly be regarded as a part or 
incident of the act authorized, and therefore not within the 
scope of the authority. Clearly, also, where he was not de- 
fendant’s agent in that transaction at all.®} 


§ 555. Principal responsible for fraudulent representations 
within the scope of the authority.—The principal is responsi- 
ble not only for fraudulent acts, but also for fraudulent repre- 


80See McKinnon vy. Vollmar St. R. 636, 1 L. R. A. 148, God- 


(1889), 75 Wis. 82, 43 N. W. 800, 
MimAmeaStok wi SaOelakt. Avebon 
(pointing out false boundaries) ; 
Hollingsworth v. Holbrook (1890), 
80 Iowa 151, 45 N. W. 561, 20 Am. 
St. R. 411 (making alterations in 
securities); Fifth Ave. Bank v. 
Railroad Co. (1893), 137 N. Y. 231, 
Sa Nees CS uo Alle Svaek ven (lay 
19 L. R. A. 331 (issuing false and 
fictitious certificates of stock); 
Birkett v. Cable Co. (1905), 107 
N. Y. App. Div. 115, 94 N. Y. Supp. 
918, aff'd (186 N. Y. 591, 79 N. E. 
1101, Goddard’s Cas. 761 (over- 
charging for messages); Mackay 
v, Commercial Bank (1874), L. R. 
5 P. C. 394, Goddard’s Cas. 763 
(sending false message); McCord 
v. W. U. Telegraph Co. (1888), 39 
Minn. 181, 39 N. W. 315, 12 Am. 


dard’s Cas. 765 (same). 

Locke v. Stearns (1840), 1 
Metc. (Mass.) 560, 35 Am. Dec. 
382 (falsely selling one article for 
another); Strang v. Bradner 
(1884), 114 U. S. 555, 5 Sup. Ct. 
1034, 29 L. Ed. 248, a partnership 
case (issuing securities which he 
pretended had been withdrawn 
and for which he therefore had 
obtained others in their stead); 
Jenkins v. Helms (1922), — 
Okla. —, 213 Pac. 322 (much like 
preceding case in principle). The 
fraudulent bills of lading cases 
(ante § 243) might perhaps be in- 
cluded here. See Ferson, 21 Mich- 
igan Law Review, 655. 

81See Thorne y. Heard, [1895] 
App. Cas. 495; Stimpson v. Achorn 
(1893), 158 Mass. 342, 33 N. E. 
518. 
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sentations,®* if made within the scope of the authority. If the 
agent is expressly authorized to make representations or give 
information, or if he is put into a position where that is a 
natural and ordinary attribute, or if he is authorized to do an 
act which naturally and ordinarily involves giving information, 
answering inquiries, or making representations as a basis for 
doing the act contemplated, the principal—although he may 
have contemplated and expected that only true and proper 
representations shall be made,—will be responsible for false 
and fraudulent ones made by the agent while so acting and 


with reference to the thing authorized.8% 


82 Many attempts have been 
made to state what is meant by 
this. ‘Where a party represents 
a material fact to be true to his 
personal knowledge, as distin- 
guished from belief or opinion, 
when he does not kuow whether 
it is true or not and it is actually 
untrue, he is guilty of falsehood, 
even if he believes it to be true, 
and if the statement is thus made 
with the intention that it shall 
be acted upon by another, who 
does so act upon it to his injury, 
the result is actionable fraud”: 
Hadcock v. Osmer (1897), 153 N. 
Y. 604, 47 N. H. 9238. See also 
Korentze v. Kennedy (1895), 147 
N. Y. 124, 41 N. E. 414, 49 Am. 
St. Ry 651, 29 L.-R. A. 360. 

“Where a person states of his 
own knowledge material facts 
which are susceptible of knowl- 
edge, and the statement is made 
with an intent that another party 
should act upon it, or in such a 
manner as would naturally induce 
him to act upon it, the statement 
so made, if false, is fraudulent 
both in morals and law”: Atlas 
Shoe Co. v. Bechard (1906), 102 


(It will be observed 


Me. 197, 66 Atl. 90, 10 L. R. A. 
(N. S.) 245. 

“An unqualified statement that 
a fact exists, made for the pur- 
pose of inducing another to act 
upon it, implies that the person 
who makes it knows it to exist, 
and speaks from his own knowl- 
edge. If the fact does not exist, 
and the defendant states of his 
own knowledge that it does, and 
induces another to act upon his 
statement, the law will impute to 
him a fraudulent purpose.” Kirk- 
patrick v. Reeves (1889), 12i Ind. 
280, 22 N. E. 139. 

“Tf a statement of a fact which 
is susceptible of actual knowledge 
is made as of one’s own knowl- 
edge, and is false, it may be made 
a foundation of an action for de- 
ceit without further proof of an 
actual intent to deceive.” Weeks 
v. Currier (1898), 172 Mass. 53, 
51 N. E. 416. 

838 See Law v. Grant (1875), 37 
Wis. 548; Weeks v. Currier, 
supra; Bennett v. Judson (1860), 
21 N. Y. 238; Rhoda vy. Annis 
(1883), 75 Me. 17, 46 Am. Rep. 
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that what is here being considered is not representations made 
a term in or part of a contract, like a warranty, but false rep- 
resentations made to induce action or inaction.) The fact that 
the principal was innocent would not be a defense. 


§ 556. When not liable—If,-on the other hand, the 
agent had no express or implied authority to make any repre- 
sentation at all, or none concerning such matters as those in 
question,’* or if the representation was made while the agent 
was not acting as such, or before his authority began, or after 
the transaction was ended, the principal will ordinarily not be 
responsible. 


§ 557. Apparent agency.—Inasmuch as fraud or false rep- 
resentation is usually a concomitant of contractual dealings to 
a greater extent than most other torts, there is more room here 
for the operation of inducements and appearances. Hence if 
an agent, who was ostensibly and apparently acting for his 
principal and was dealt with only on that basis, had secretly 
determined in that transaction to secure the benefit for himself 
and defraud both the customer and the principal, the principal 
may nevertheless be liable to the customer.®® 


354; Wolfe v. Pugh (1884), 101 
Ind. 293. 

False and fraudulent representa- 
tions made by an agent, whether 
general or special, employed to sell 
land will render the principal li- 
able in an action of tort for de- 
ceit, although the principal did 
not in fact authorize them or 
know of them until after the con- 
veyance, Haskell v. Starbird 
(1890), 152 Mass. 117, 25 N. E. 14, 
23 Am. St. R. 809. 

Principal liable for false repre- 
sentations of agent authorized to 
sell a house, made during the 
sale: De Camp vy. Graupner 
(1923), — Ark. —, 249 S. W. 6 


(but not for representations made 
before the agency unless subse- 
quently ratified with knowledge). 

Actual intent to defraud not es- 
sential in Wisconsin: Matteson 
v. Rice (1903), 116 Wis. 328, 92 
N. W. 1109; Davis v. Nuzum 
(1888), 72 Wis. 439, 40 N. W. 497, 
19. REAM 

84See Hoyer v. Ludington 
(1898), 100 Wis. 441, 76 N. W. 
348, Goddard’s Cas. 775; Latham 
v. Bank (1909), 92 Ark. 315, 122 
S. W. 992. 

85See Lloyd v. Grace, [1912] 
App. Cas. 716, Ann. Cas. 1913B, 
819. 
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§ 558. Ratification—The doctrine of ratification, already 
discussed,®* is frequently applied here to hold responsible a 
principal who, with knowledge of the facts, has voluntarily taken 
the fruits of a fraudulent act, and is therefore held responsible 
for the fraudulent methods by which they were secured, even 
though those methods might not otherwise have been deemed 
to be within the scope of the authority.87 


§ 559. Form of remedy.—The ordinary common-law action 
for fraudulent representations is the action of deceit. Equity 
may rescind acts for fraud, and will sometimes do so for un- 
true representations which would not sustain an action for 
deceit. The fraud may also often be shown as a defense to an 
action upon a contract affected by it. In these respects, there 


is usually nothing peculiar to the law of agency.*8 


86 See ante §§ 138, 148. 

87See Mayer vy. Dean (1889), 
TISUNe eYoep50. 220N. Ee 261, (5 1: 
R, A. 540; Fairchild v. McMahon 
(i898 )aus9° NY 290, 845N. 7H. 
779, 36 Am. St. R. 701; Meyerhoff 
v. Daniels (1896), 173 Pa. St. 555, 
34 Atl. 298, 51 Am. St. Rep. 782; 
Baltimore Trust Co. v. Hambleton 
(1896), 84 Md. 456, 36 Atl. 597, 
40 oy R. As) 246; Kilpatrick v. 
Haley (1895), 138 C. C. A. 480, 66 
fed. 133. 

88 The most difficult question 
which agency raises is that in- 
volved in Cornfoot vy. Fowke 
(1840), 6 M. & W. 358, Wam- 
baugh’s Cas. 358, namely, where 
the agent makes a misrepresenta- 
tion believing it to be true, but 
the principal knows it to be un- 
true though he neither authorized 
nor expected the representation 
to be made. If the agent were 
guilty of fraud, his fraud could 
be imputed to the principal; but 


if the agent were innocent, the 
case is not easy. In Mayer v, 
Dean (1889), 115 N. Y. 556, 22 N. 
EH. 261, 5 Lo. RA. 540, it is ‘said 
that the knowledge of either could 
be imputed to the other. 

See Pollock on Torts (8th ed.) 
p. 303. If the principal intended 
a fraud, he could be held though 
he used an innocent agent: Diel 
v. Kellogg (1910), 163 Mich. 162, 
128 N. W. 420. 

In some States, deceit can not 
be maintained against an innocent 
principal (though there might be 
rescission). See Kennedy v. Mc- 
Kay (1881), 48 N. J. L. 288, 39 
Am. Rep. 581; Keen v. James 
(1885), 39 N. J. Eq. 527, 51 Am. 
Rep. 29; Keefe y. Sholl (1897), 
aSiereaeno Oso Ge Nb ae Los 

But usually the agent’s fraud 
is imputed to the principal. See 
Wolfe v. Pugh (1884), 104 Ind. 
293; Campbell v. Park (1904), 
128 Iowa 181, 101 N. W. 861, 104 
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5. Ltability for Criminal or Penal Acts of Agent. 


§ 560. Principal’s civil liability for agent’s criminal or 
penal acts.—The principal may often be held liable in a 
civil action for the criminal or penal act of his agent or servant 
committed within the course of his employment.8? Thus the 
agent may be prosecuted for assault and battery, and the prin- 
cipal may be held liable in damages to the person injured, as 
the result of the same act, where that act, e. g., an assault by 
a conductor upon a passenger, was an act for which the master 
was liable. 

But the principal or master could not be held even civilly 
liable unless the act in question were an act within the course 
of the employment, that is to say, he is not liable for the per- 
sonal crimes of his servant or agent not constituting acts within 
the course of the employment,® unless the principal or master 
can be charged with some dereliction of his own, as by know- 
ingly or negligently employing an improper servant, and the 
like. 


§ 561. Statutory torts—A variety of acts have been 
forbidden by statute under various forms of penalty other than 
fine or imprisonment. The penalty may be double damages, or 
the forfeiture of some right, or loss of some interest. Statutes 
imposing a penalty for usury afford an illustration. If I put 
money into the hands of an agent to be loaned at lawful rates, 


N. W. 799; Rhoda v. Annis (1883), by the master: Searle v. Parke 
75 Me. 17, 46 Am. Rep. 354; (1895), 68 N. H. 311, 34 Atl. 744 
Peebles v. Guano Co. (1877), 77 (employees of decorator stole a 
N. Car. 233, 24 Am. Rep. 447. ring in the house in which they 
89 See Dyer v. Munday [1895], were at work); Merchants Nat. 
1 Q. B. 742; George v. Gobey Bank v. Guilmartin (1892), 88 Ga. 
(1880), 128 Mass. 289, 85 Am. Rep. 797, 15 S. EB. 831,17 L. R, A. 322 
376. (theft by cashier of special de- 
90 Master not liable for thefts, posits); Fay v. Slaughter (1901), 
forgeries, etc., of his servants not 194 Ill. 157, 62 N. B. 592, 88 Am. 
in the scope of the employment, St. R. 148, 56 L. R. A. 564 (forgery 
nor the direct, natural and to be and theft). 
expected results of it, nor ratified 
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and he exacts usurious interest, can the penalty be visited upon 
me? Yes, if I authorized it, before hand, or, subsequently, with 
knowledge of the facts, did what amounted to a ratification.®! 
But if I neither authorized nor ratified? Some courts hold it to 
be like any other wrongful acts done as part of or incident to 
the act authorized, and therefore making the principal respon- 


sible.9? 


Others, doubtless a majority, hold the contrary.® 


§ 562. Principal’s criminal or penal liability for agent’s 
criminal or penal acts.—The principal will not ordinarily be 
held criminally responsible for the crimes of his agent or serv- 


91It has been difficult in many 
cases to find the necessary con- 
ditions of ratification (see anie 
§ 134), and especially that the act 
of demanding the extra interest 
was done as agent for the princi- 
pal; the agent usually demands 
it for himself. See Condit v. 
Baldwin (1860), 21 N. Y. 219, 78 
Am. Dec. 137; Acheson v. Chase 
GESsSit)e 25 eMinne Zils 9 SINE Wwe 
734; Hall v. Maudlin (1894), 58 
Minn. 137, 59 N. W. 985, 49 Am. 
St. R. 492; Franzen v. Hammond 
(1908), 186 Wis. 239, 116 N. W. 
GON 128 Am, eSta ne L079, 19) As: 
Re Ae (Ns S2)) 399. 

If the agent’s exactions and the 
principal’s interest are all in- 
cluded in one security, and the 
principal with actual or construc- 
tive notice, accepts and seeks to 
enforce it, that would ordinarily 
amount to a ratification. See 
Bliven vy. Lydecker (1891), 130 
N. Y. 102, 28 N. BH. 625; Schwarz 
v. Sweitzer (1911), 202 N. Y. 8, 
94 N. E. 1090; Stephens v. Olson 
(1895), 62 Minn. 295, 64 N. W. 
898; McNeely v. Ford (1897), 103 
lowa 508, 72 N. W. 672, 64 Am. 
St. Rev195. 


92 See Cheney v. White (1876), 
5 Neb. 261, 25 Am. Rep. 487; 
Hare v. Winterer (1910), 64 
Neb. 551, 90 N. W. 544. 

93 See Rogers v. Buckingham 
(1865), 33 Conn. 81; McLean v. 
Camak (1895), 97 Ga. 804, 25 S. 
EH. 493; Mass. Mut. L. Ins. Co. v. 
Boggs (1887), 121 Ii. 119, 13° N: 
BH. 550; Richards v. Purdy 
(1894), 90 Iowa 502, 58 N. W. 
886, 48 Am. St. R. 458; Acheson 
v. Chase (1881), 28 Minn. 211, 
9 N. W. 734; Muir v. Savings In- 
stitution (1863), 16 N. J. Eq. 537; 
Condit v. Baldwin, supra; Barger 
v. Taylor (1895), 30 Oreg. 228, 
42 Pac. 615, 47 ‘Pace 618) Wil- 
liams v. Bryan (1887), 68 Tex. 
593, 5 S. W. 401; Baxter v. Buck 
(1888), 10 Vt. 548; Franzen v. 
Hammond, supra. 

See extended Note, in 21 A. L. 
R. 854, et seq. 

Some courts have distinguished 
between general and _= special 
agents, holding the _ principal 
rather in the former case. 

In Robinson v. Blaker (1902), 
85 Minn. 242, 88 N. W. 845, 89 
Am. St. R. 541, the court made 
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ant, unless he has in some way directed, participated in, or 
approved the act. 

But there is a large class of cases in which acts, previously 
innocent or at least indifferent, and not generally regarded as 
crimes, have, by statute, been prohibited under a penalty of 
some sort, usually a fine, and often imprisonment. 

The sale of intoxicating liquors, either at all, or only under 
certain restrictions, such as forbidding sales to minors, Indians, 
drunkards, etc., keeping open on Sundays or holidays, and the 
like, is one of the most conspicuous illustrations of this sort of 
act.  Adulterating food, publishing libels, polluting streams, 
blasting without prescribed precautions, and a great variety of 
undertakings forbidden when not licensed, are other illustra- 


tions.96 


the opposite distinction, holding 
the principal where he committed 
certain of the details of a partic- 
ular loan to his agent. 

94See Rex v. Huggins (1731), 
2 Strange 883, 93 Eng. Reports, 
Reprint, 915. 

95 See Commonwealth v. Nichols 
(1845), 10 Metc. (Mass.) 259, 43 
Am. Dec. 432, Wambaugh’s Cas. 
435; Commonwealth v. Stevens 
(1891), 153 Mass. 421, 26 N. E. 
9925 2on Am St, Rs 647, lik Re 
A. 357; Commonwealth v. Briant 
(1886), 142 Mass. 468, 8 N. E. 
338, 56 Am. Rep. 707, Wambaugh’s 
Cas. 445; Commonw. v. Joslin 
(1893), 158 Mass: 482, 33 N.. 4H. 
Gbenel la Re As 449/53 People avs 
Roby (1884), 52 Mich. 577, 18 N. 
W. 365, 50 Am. Rep. 270; State 
v. McCance (1892), 110 Mo. 398, 
19 S. W. 648; State v. Kittelle 
(1892), 110 N. Car. 560, 15 S. HE. 
103, 28 Am. St. R. 698, 15 L. R. 
A. 694; Anderson vy. State (1872), 
22 Ohio St. 305. 


96 See Rex v. Almon (1770), 5 
Burr. 2686, Wambaugh’s Cas. 429 
(publishing libel); Rex v. Medley 
(1834), 6 Car. & P. 292, Wam- 
baugh’s Cas. 432 (polluting 
stream); Commonwealth v. Mor- 
gan (1871), 107 Mass. 199, Wam- 
baugh’s Cas. 489 (publishing 
libel) ; State v. Armstrong (1891), 
106 Mo. 395, 16 S. W. 604, 27 Am. 
St. R. 3615 13eL. Rh. A-5 419) (pub- 
lishing libel); State v. Smith 
(1872), 10 R. I. 258 (selling adul- 
terated milk); Hall v. Railroad 
Co. (1897), 44 W. Va. 36, 28 S. 
BE. -754,..67% Am. St. Rivt5i.41, Te 
R. A. 669 (charging excessive 
fare); People v. Sheffield Farms 
Cov C98) i225 N-yYewconnlolaeNe 
EK. 474 (employing child under 
age). Here the court said: 

“At the outset, therefore, we 
turn to the Labor Law itself. 
Section 162 is directed primarily 
against the employer, and only 
secondarily against others as they 
may aid and abet him. People v. 
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[§§ 563, 564 


Much will depend iz these cases upon the lan- 


guage of the statute forbidding the act, but in a wide variety 
of cases principals or masters who were not themselves at fault 
have been held liable for violations of the statute by the agents 
or servants employed in carrying on the enterprise in which the 
violation occurred. But there are also many cases holding them 
not lable for such acts committed without their knowledge and 


against their commands. 


6. Procedural Matters. 


§ 564. Joinder of principal and agent in one action—dAs 
has been seen, the agent or servant is usually liable for his 


own torts. In many cases the 


Taylor, 192 N. Y. 398, 400, 85 N. 
BE. 759. He must neither create 
nor suffer in his business the pro- 
bibited conditions. The command 
is addressed to him. Since the 
duty is his, he may not escape it 
by delegating it to others. People 
v. Taylor, supra. He breaks the 
command of the statute if he em- 
ploys the child himself. He 
breaks it equally if the child is 
employed by agents to whom he 
has delegated ‘his own power to 
prevent.’ Lord Alverstone, C. J., 
shay, Sieeiay pe Olbaice aus) alas ley 
1, 6, 7, and Emary v. Nolloth, 
[1903] 2 K. B. 264. What is true 
of employment, must be true of 
the sufferance of employment. 
Bond v. Evans, L. R. 21 Q. B. D. 
249. The personal duty rests on 
the employer to inquire into the 
conditions prevailing in his busi- 
ness. He does not rid himself of 
that duty because the extent of 
the business may preclude his per- 
sonal supervision, and compel re- 
liance on subordinates. He must 


law imputes a liability to the 


then stand or fall with those 
whom he selects to act for him. 
He is in the same plight, if they 
are delinquent, as if he had failed 
to abate a nuisance on his land 
(R. v. Stephen, L. R. 1 Q. B. 702; 
Tenement House Department v. 
McDevitt, 215 N. Y. 160, 167, 168, 
LORNA aco mA nine @ageu 1 OilipAu 
455), or had failed to furnish a 
safe place of work (Labor Law, 
§ 200). It is not an instance of 
respondeat superior. It ig the 
case of the nonperformance of a 
nondelegable duty. Hankins v. 
INGOY pe i GW eee OO. 142 
NovYe 416, 420, 37 N: E466, 25 
L. R. A. 396, 40 Am. St. Rep. 616. 
There are a host of other provi- 
sions in the Labor Law where the 
duty must be held personal, or 
we nullify the statute (sections 
69, 79, 81, 83a, 83b, 94). 

“The employer, therefore is 
chargeable with the sufferance of 
{llegal conditions by the deiegates 
of his power.” 
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principal or master also. May they be joined as defendants in 
one action? There was technical difficulty at common law, 
where the servant must be sued in an action of trespass and 
the master in an action on the case. This difficulty has now 
been largely removed by statute. There was also thought to be 
some inherent difficulty in joining in one action defendants 
liable on such diverse grounds. It was said that the tort was 
not their joint act.%” 
In most States now they may be jointly sued.% 


§ 565. Master usually not liable if servant not.—Since it 
is the servant’s tort, for which liability is imputed to the master, 
which is here involved, it is generally held to follow that if the 
servant is not liable, the master can not be; and an acquittal 
of the servant will discharge the master.99 This would not be 
true, of course, if the master was personally at fault. 


§ 566. Damages — Compensatory — Exemplary.—If the 


97See Helms v. Railway Co. 
(1903), 120 Fed. 389; Campbell v. 
Sugar Co. (1873), 62 Me. 552, 16 
Am. Rep. 503; Mulchey v. Meth- 
odist Society (1878), 125 Mass. 
487; Clark v. Fry (1858), 8 Ohio 
St 3582 Amo Decw5o: 

Of course, if the principal or 
master actually participated, the 
situation was different. 

98 See Southern Ry. Co. v. Griz- 
zle (1905), 124 Ga. 735, 53 S. EK. 
244, 110 Am. St. R. 191; Dowell 
v. Railway Co. (1910), 83 Kan. 
562, 112 Pac. 136; New Ellerslie 
Club v. Stewart (1906), 123 Ky. 
S98 Se Waldo Sela, Ace UNG So) 
475; Mayberry v. Railway Co. 
(1907), 100 Minn. 79, 110 N. W. 
356, 10 Ann. Cas. 754, 12 L. R. A. 
(N. S.) 675; McGinnis v. Railway 
Co. (1906), 200 Mo. 347, 98 S. W. 
590, 118 Am. St. R. 661, 9 Ann. 


Cas. 656, 9 L. R. A. (N. S.) 880; 
Schumpert v. Railway Co. (1902), 
6heSa Caress 2.450 Sane sis oF 
Am. St. R. 802; Howe vy. Railway 
Co. (1902), 830 Wash. 569, 70 Pac. 
1100, 60 L. R. A. 949. 

See also as to such joinder as 
a device to give Federal courts 
jurisdiction: Wecker y. Enamel- 
ing Co. (1906), 204 U. S. 176, 27 
Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. 
Cas. 757. 

99 See McGinnis v. Railway Co., 
supra; Bradley v. Rosenthal 
(1908), 154 Cal. 420, 97 Pac. 875, 
129 Am. St. R. 171; Doremus v. 
Root (1901), 23 Wash. 710, 63 Pac. 
572, 54 L. R. A. 649; Horgan vy. 
Railway Co. (1911), 208 Mass. 287, 
94 N. BH. 386, New Orleans, etc., Ry. 
Co. v. Jopes (1891), 142 U. S. 18, 
12 Sup. Ct. 109, 35 L. Ed. 919. 
Otherwise in Kentucky. 
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principal or master is held liable, he must pay at least com- 
pensatory damages, however innocent he may personally be. If 
the wrong was committed under circumstances which aggra- 
vated it, such as insult, wantonness, malice, or oppression, the 
agent or servant himself would often be liable to what are called 
exemplary or punitive damages. May such damages in such a 
ease be awarded against a principal or master who did not 
direct, participate in, or approve the wrong? Many cases, it 
is believed rightly, answer in the negative! But there are 
also many courts which permit them, even where the principal 
or master is personally free from blame.? 

The caution given to the jury in an early case by Baron Parke 
that, since the master was not guilty of any offense and was 
only responsible in law, the amount of damages awarded should 


be reasonable,® has long since been forgotten. 


1See Lake Shore, etc., R. Co. 
v. Prentice (1893), 147 U. S. 101, 
AS SupsaCte 2Glemo teks. Ldn797, 
Mechem & Gilbert Cas. on Dam- 
ages 112; Cleghorn v. Railroad Co. 
(1874), 56 N. Y. 44, 15 Am. Rep. 
375; Pollock vy. Gantt (1881), 69 
Ala. 373, 44 Am. Rep. 519; Maisen- 
backer v. Concordia Society 
(1899), 71 Conn. 369, 42 Atl. 67, 
71 Am. St. R. 213; Moore v. Rail- 
way Co. (1910), 26 Okla. 682, 110 
Pac. 1059; Sullivan v. Oregon 
Railway Co. (1885), 12 Oreg. 392, 
7 Pac. 508, 58 Am. Rep. 364; 
Staples v. Schmid (1893), 18 R. 
T2248 26) Ati 19356 19a. Ey AR 
824, Wambaugh’s Cas. 243; West- 
ern Un. Tel. Co. v. Brown (1882), 
58 Tex. 170, 44 Am. Rep. 610; 
Spokane Truck Co. vy. Hoefer 
(1891), 2 Wash. 45, 25 Pac. 1072, 
26 Am. St. R. 842,11 L. R. A. 689; 
Craker v. Railway (1875), 36 Wis. 
657, 17 Am. Rep. 504, Mechem & 
Gilb. Cas. on Damages 118. 


2See Goddard v. Railway Co. 
(1869), 57 Me. 202, 2 Am. Rep. 39, 
Mechem & Gilb. Cas. on Damages 
101; Citizens’ Street Ry. Co. v. 
Steen (1883), 42 Ark. 321; Gas- 
way v. Railroad Co. (1877), 58 
Ga. 216; Singer Mfg. Co. v. Hold- 
fodt (1877), 86 Ill. 455, 29 Am.— 
Rep. 48; Wheeler & W. Mfg. Co. 
v. Boyce (1887), 36 Kan. 350, 13 
Pac. 309, 59 Am. Rep. 571; Louis- 
ville, etc., R. Co. v. Ballard (1887), 
85 Ky. 007, 9 Ky. Law R. 7, 3 8S: 
W. 530, 7 Am. St. R. 600; South- 
ern Exp. Co. v. Brown (1889), 67 
Miss. 260, 7 So. 318, 8 So. 425, 
19 Am. St. R. 306; Atlantic, etc., 
Ry. Co. v. Dunn (1869), 19 Ohio 
St. 162, 2 Am. Rep. 382; Rucker 
v. Smoke (1892), 37 S. Car. 877, 
16M On o4 AM Ot ECT Oss 
Louisville, etc., R. Co. v. Garrett 
(1881), 76 Tenn. (8 Lea) 438, 41 
Am, Rep. 640. 

8 Joel v. Morison (1834), 6 Car. 
& P. 501, Wambaugh’s Cas. 117. 
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§ 557] OUTLINES OF AGENCY 


§ 567. Election by judgment.—As has been seen, it is 
usually held in the contract cases that if the other party, with 
knowledge of the existence of the principal, and a power to 
choose between him and the agent, takes a judgment against 
either one, that constitutes a conclusive determination to hold 
that one only.? 

In the tort cases, however, following the general rule re- 
specting joint wrong-doers, it is held that an unsatisfied judg- 
ment against the agent is no bar to a subsequent proceeding 


against the principal.§ 


4See ante § 468. (1883), 40 Ohio St. 313, 48 Am. 
5See Maple v. Railroad Co. Rep. 685. 


332 


CHAPTER XVI. 


OF THE DUTIES AND LIABILITIES OF THIRD PERSONS TO THE 
AGENT. 


§568 


571. 


572. 


573. 


574, 


In general. 

1. In Contract. 
Agent usually has no right 
of action. 


. Principal may clothe agent 


with title to enable him to 
sue. 

On contract made with 
agent as the only principal, 
agent may sue. 

On contract made for un- 
disclosed principal, agent 
may sue. 

On contract made in agent’s 
name for a disclosed princi- 
pal, agent may sue. 

On sealed or negotiable in- 
strument, made in agent’s 
name, agent must sue. 


575. Agent having special inter- 


576. 
577. 


578. 


579. 


580. 


581. 
582. 


est or property in subject 
matter may sue—Auctioneer 
—F actor. 
What defenses may be made. 
What damages may be re- 
covered. 
Effect of termination of au- 
thority. 
Right of apparent agent to 
show himself principal. 
Right of agent to recover 
money paid by him. 

Ze LT Ont. 
What actions maintainable. 
Agent may sue for wrongs 
causing personal injury to 
himself. 


§ 568. In general—The question of the liability of the 
third person to the agent may present the same two aspects 
which have been noticed in the preceding subdivisions, namely, 


the liability : 


1) In«@ontract. 25 Inv fork 


1. In Contract. 


§ 569. Agent usually no right of action.—The agent usually 
has no right of action against third persons upon contracts 
made by him with them for his principal. His duty is, in gen- 
eral, as has been seen, to act in the name as well as for the 
benefit of his principal; and where he has done so, the rights 
of action must of course accrue to the principal. 
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§ 570] OUTLINES OF AGENCY 

Obtaining causes of action for himself is usually not within 
either the authority or the duty of the agent. This, as has been 
seen, is constantly the rule with respect of the ordinary in- 
formal contracts negotiated by the agent for his principal; 
they are presumed to be made with the principal and not with 
the agent. 

Exceptional cases, however, may arise which require excep- 
tions to the rule. These cases may ordinarily be grouped under 
three general heads: 1. Where the principal has clothed the 
agent with title to enable him to sue. 2. Where the contract 
was made with the agent as the principal exclusively. 3. Where 
the contract was made with the agent as a party but not neces- 
sarily the exclusive one. The following instances will illustrate 
these rules. 


§ 570. Principal may clothe agent with title to enable him 
to sue.—The principal may by assignment of a contract (where 
an assignee may sue in his own name), or by endorsement of a 
negotiable instrument, clothe an agent, who otherwise would 
have no right, with a legal title and authority sufficient to enable 
him to maintain an action in his own name, even though the 
recovery is to be for the benefit of the principal. Whether this 
is true under the common code requirement that actions shall 
be brought in the name of the real party in interest, is in some 
dispute, depending partly upon the particular phraseology of 
the code.} 


1See Cottle v. Cole (1866), 20 
Towa 481; Searing v. Berry 
(1882), 58 Iowa 20, 11 N. W. 708; 
Sheridan v. Mayor (1876), 68 N. 
Ver30. 

Contra. See Brown vy. Ginn 
(1902), 66 Ohio St. 316, 64 N. E. 
123; Abrams v. Cureton (1876), 
74 N. Car. 528. 

On note taken to his own order 
by an agent with his principals 
consent, the agent may sue. Mar- 
tin v. Mask (1912), 158 N. Car. 


436, 74 S. E. 343, 41 L. R. A. (N. 
S.) 641. 

An indorsee of a note, though 
merely for collection, may sue: 
Abell Note Co. v. Hurd (1892), 
85 Iowa 559, 52 N. W. 488: Sec- 
ond Nat. Bank v. Alma Bank 
(1911)," 99" Ark. $386; 1337'S. ew. 
472; Boyd v. Corbitt (1877), °37 
Mich. 52; White, Bonner & Wright 
v. Stanley (1876), 29 Ohio St. 423. 

But see Thatcher v. Winslow 
(1828), 5 Mason (U. S. C. C.) 58, 
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OF LIABILITY OF THIRD PERSONS TO AGENT [§§ 571-573 

§ 571. On contract made with agent as the only principal, 
agent may sue.—Where at the time of making the contract 
there is an election to deal with the agent alone as the con- 
tracting party, the contract is with him and he alone may sue 
upon it.? 


§ 572. On contract made for undisclosed principal agent 
may sue.—On a contract made by an agent in his own name 
but really for an undisclosed principal, the agent may sue;® 
though here, as will.be seen,* the principal may usually at his 
option maintain the action himself. Here the contract was 
made with the agent as the party, but, since the principal was 
not disclosed, the agent was not necessarily in law the exclusive 
party. There can ordinarily be no election of parties until both 
are known.5 


§ 573. On contract made in agent’s name for a disclosed 
principal, agent may sue.—On a contract, in writing, made in 
‘ the agent’s own name but for a disclosed principal, the agent 
may be sued, as has been seen,® and he may also sue.? But 
here also the principal may at his option usually maintain the 


Fed. Cas. No. 13863, Goddard’s 38, 36 S. E. 308, 50 L. R. A. 354. 


Cas. 701 (agent with authority 
but no title can not sue). 

2See EHlbinger Actien Gesell- 
schaft v. Claye (1873), L. R. 8 
Q. B. 313, Wambaugh’s Cas. 542. 

8See Joseph v. Knox (1813), 3 
Camp. 320, Wambaugh’s Cas. 664; 
Gardner v. Davis (1825), 2 Car. 
& P. 49, Wambaugh’s Cas. 666; 
Short v. Spackman (1831), 2 B. 
& Ad. 962, Goddard’s Cas. 709, 
Wambaugh’s Cas. 667; U. S. Tel. 
Co. v. Gildersleeve (1868), 29 Md. 
232, 96 Am. Dec, 519, Wambaugh’s 
Cas. 668; Ludwig v. Gillespie 
(ASST) ICS eNe Ye Ghe, LLIN] B. 
835, Wambaugh’s Cas. 672; Carter 
v. Railway Co. (1900), 111 Ga. 


It is also said that the agent 
may enforce the contract though 
the principal has renounced it. 
Kelly, etc., Co. v. Barber, etc., Co. 
(1914), 211 N. Y. 68, 105 N. EB. 
88, li Re As 1915C,) 256, ‘citing 
Short v. Spackman, supra. 

That agent has since become 
bankrupt, does not defeat his 
right to sue. Rhoades v. Blackis- 
ton (1871), 106 Mass. 334, 8 Am. 
Rep. 332, Mechem’s Cas. 584, Wam- 
baugh’s Cas. 736. 

4See post § 592. 

5 See ante § 368. 

6 See ante § 372. 

7See Albany, etc., Co. v. Lund- 
berg (1887), 121 U. S. 451, 7 Sup. 
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§§ 574, 575] OUTLINES OF AGENCY 
action. This contract also was made with the agent as the 
party, but not necessarily as the exclusive one. ‘'hat is a ques- 
tion of fact. 


« 


§ 574. On sealed instruments or negotiable instruments 
made in agent’s name, agent must sue.—lIf, though acting for 
the principal, the agent makes a contract under seal in his own 
name,® or if he takes a negotiable instrument payable to him- 
self alone,!® the action must be brought in the name of the 
agent, though the recovery will be for the benefit of the prin- 
cipal. 


§ 575. Agent having special interest or property in subject 
matter may sue—Auctioneer—Factor.—An auctioneer or a 
factor who has sold goods for a principal may usually sue in 
his own name to collect the price or enforce the contract.! 
Such agents ordinarily sell in their own name, and are usually 
said to have a ‘‘special property’’ in the goods. They fre- 
quently advance money to the principal upon the security of 
the goods and their proceeds, and where they have done so, 
they acquire a right to sue which cannot be cut off without 
reimbursement.}? 

Other agents may be in the same position.}% 


Ct. 958, 30 L. Ed. 982; Leach vy. 
Hill (1898), 106 Iowa 171, 76 N. 
W. 667; Deitz v. Ins. Co. (1888), 
31 W. Va. 851, 8 S. E. 616, 13 Am. 
St. Re -909: 

8 See post § 585. 

9See Briggs v. Partridge 
(1876), 64 N. Y. 357, 21 Am. Rep. 
617, Mechem’s Cas. 486; Schaefer 
v. Henkel (1878), 75 N. Y. 378, 
Goddard’s Cas. 712; Neff v. Baden 
(1848), 42 Ky. (3 B. Mon.) 468, 
Goddard’s Cas. 715. 

10 See post § 586. 


11See Thompson v. Kelly 


(1869), 101 Mass. 291, 3 Am. Rep. 
353, Mechem’s Cas. 653; Graham 
v. Duckwall (1871), 71 Ky. (8 
Bush) 12; Whitehead v. Potter 
(1844), 26 N. Car. 257; Beardsley 
v. Schmidt (1904), 120 Wis. 405, 
98 N. W. 235, 102 Am. St. R. 9$1 
(where it is said that a factor 
may sue in his own name though 
he did not sell in his own name). 

12 See Young v. Thurber (1883), 
91 N. Y. 388. 

18 See Baltimore Steamboat Co. 
v. Atkins (1854), 22 Pa. St. 522; 
Field v. Pricc (1873), 50 Ga 185 
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§ 576. What defenses may be made.—When the agent sues 
in his own name, the other party may ordinarily make any 
defense against the agent which he may have, either against 
the agent who sues, or against the principal in whose behalf 
the action is brought.!4 


But where the agent sues to protect an interest of his own 
his recovery can not usually be defeated by allowing claims 
against his principal.1® 

Inasmuch as set-off is usually a matter of statute, and the 
statutes are not entirely uniform, this question may be affected 
by the terms of a particular statute.!® 


§ 577. What damages may be recovered.—Where the agent 
may sue, he may ordinarily recover the full damages for the 
breach of the contract, even though the principal will be en- 
titled to them when recovered.!? But he can not ordinarily 
recover in such a case more than the principal could have re- 
covered if he had sued.}8 


§ 578. Effect of termination of authority.—The right of 
the agent to sue, so far as it depends merely upon the existence 
of that relation, and is not supported by an interest of the 


14 See Gibson vy. Winter (1833), 
5 B. & Ad. 96, Wambaugh’s Cas. 
730; Gardner v. Allen (1844), 6 
Ala. 187, 41 Am. Dec. 45; Holden 
vy. Railroad Co. (1901), 73 Vt. 
317, 50 Atl. 1096, Goddard’s Cas. 
717; Leterman v. Lumber Co. 
(1910), 110 Va. 769, 67 S. H. 281, 
Goddard’s Cas. 704; Atkinson v. 


reimbursement for advances: 
Young v. Thurber (1883), 91 N. 
Y. 388. 

16Compare Isberg v. Bowden 
(1853), 8 Exch. 852, Wambaugh’s 
Cas. 734; Bliss v. Sneath (1894), 
103 Cal. 48, 36 Pac. 1029, Wam- 
baugh’s Cas. 739. 

17See Groover v. Warfield 


Cotesworth (1825), 3 B. & C. 647, 
Wambaugh’s Cas. 729; Woolley 
v. Loose (1920), 57 Utah 336, 194 
Pac. 908, 14 A. L. R. 372. 

15 Set off of claim against the 
principal cannot be made if it 
would defeat agent’s right to 


(1874), 50 Ga. 644; U. S. Tel. Co. 
v. Gildersleve (1868), 29 Md. 232, 
96 Am. Dec. 519, Wambaugh’s 
Cas. 668; Leterman v. Lumber Co. 
supra. 

18 See Evrit v. Bancroft (1871), 
22 Ohio St. 172. 
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§ 579] OUTLINES OF AGENCY 
agent for his own security or protection, would cease upon the 
revocetion or other termination of his authority.!® 


§ K79. Right of apparent agent to show himself principal. 
—A different sort of question is presented when one who has 
contracted as an apparent agent seeks to show that he was him- 
self the principal, and then to enforce the contract on his own 
account. It presents two aspects: 

1. Where no specific principal was named, but the agent con- 
tracted, e. g., as ‘‘agent for the owner,’’ or ‘‘agent for the 
freighter,’’ inasmuch as the other party could not ordinarily 
in such a case have relied upon the character, credit or other 
personal quality of a particular principal, it is held that the 
apparent agent may show that he was himself the owner or the 
freighter, and enforce the contract on his own account. Such 
evidence does, it is true, to a slight extent contradict the con- 
tract, which seemed to show that there was someone else as 
principal,?° but unless the other party can show that he was in 
fact prejudiced, such variance is usually deemed to be negli- 
gible.21. The terms of the contract, however, may exclude it.” 

2. Where the contract was made as agent for a named prin- 
cipal, and is as yet unperformed on the principal’s side, no other 
person may, in any case in which it may fairly be considered 


198See Miller v. Bank (1894), 
57 Minn. 319, 59 N. W. 309. God- 
dard’s Cas. 704. 

20 That is, the other party might 


received. 1 Williston, Contracts, 
§ 286, note. 

Compare Sharman v. Brandt 
(1871), L. R. 6 Q. B. 720, which 


possibly prefer to have “any one 
else, be he who he might, as prin- 
cipal.” 

21 See Schmaltz v. Avery (1851), 
16 Q. B. 655, Wambaugh’s Cas. 
631; Harper v. Vigers, [1909] 2 
K. B. 549; Rodliff v. Dallinger 
(1886), 141 Mass. 1, 4 N. E. 805, 
55 Am. Rep. 439. 

Professor Williston thinks the 
other party should be entitled to 
rescind upon restoring any benefit 


failed because the agent as plain- 
tiff could not show a memoran- 
dum to satisfy the statute of 
frauds. 

22 Thus where the contract pro- 
vided that the apparent agents 
should have none of the responsi- 
bilities of principals, it was held 
to be incompetent for them to 
claim the attitude and rights of 
principals. Paine v. Loeb (1899), 
37 C. C. A. 434, 96 Fed. 164. . 
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OF LIABILITY OF THIRD PERSONS TO AGENT ([§§ 580, 581 
that the skill, ability, solvency or other personal quality of the 
named principal was a material element in the contract, insist 
upon substituting himself as the real principal.?3 If the other 
party with knowledge consents to take his performance, there 
would ordinarily be no objection, but such knowledge and con- 
sent would be indispensable.?4 

If the contract involved no personal considerations, the case 
is not so clear. It has been said that the substitution may be 
made, if notice is given before the action.2® If a substituted 
performance be accepted without objection, there would seem 
to be no difficulty.?® 


§ 580. Right of agent to recover money paid by him.—An 
agent from whom the principal’s money has been obtained by 
mistake or fraud, or upon an illegal contract which he did not 
know to be such, may sue in his own name to recover it.?? 


2. In Tort. 


§ 581. What actions maintainable—A mere servant who 
has only the custody of his master’s goods may not ordinarily 


23 See Boston Ice Co. vy. Potter 
(1877), 123 Mass. 28, 25 Am. Rep. 
9; Arkansas Smelting Co. v. Bel- 
den (1888), 127 U. S. 379, 8 Sup. 
Ct. 1308, 32 L. Ed. 246; King v. 
Batterson (1880), 13 R. I, 117, 43 
Am. Rep. 13; Lansden v. Mc- 
Carthy (1869), 45 Mo. 106; Boul- 
ton v. Jones (1857), 2 H. & N. 
564; Bullock vy. Ueberroth (1899), 
121 Mich. 293, 80 N. W. 39. 

24 Accepting or tendering per- 
formance with knowledge would 
be evidence of such consent. See 
Mudge v. Oliver (1861), 83 Mass. 
(1 Allen) 74; Orcutt v. Nelson 
(1854), 67 Mass. (1 Gray) 536; 
Barnes v. Shoemaker (1887), 112 
Ind. 512, 14 N. E. 367; Rayner 


vy. Grote (1846), 15 Mees. & W. 
359. 

25See Bickerton v. Burrell 
(1816), 5 Maule & Sel. 383; Foster 
v. Smith (1865), 2 Cold. (Tenn) 
474, 88 Am. Dec. 604; Bowstead 
on Agency (3d ed.) 401; Huffcut 
on Agency (2d ed.) 259. 

Compare Pollock on Contracts 
(8th ed.) 110, 111. 

26See Whiting v. Crawford 
(1901), 93 Md. 390, 49 Atl. 615. 

27 See Kent v. Bornstein (1866), 
94 Mass. (12 Allen) 342, God- 
dard’s Cas. 711; Parks v. Fogle- 
man (1906), 97 Minn. 157, 105 N. 
W. 560, 114 Am. St. R. 703, 4 L. 
R. A. (N. 8S.) 363. 
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§ 582] OUTLINES GF AGENCY 
bring actions against third persons with respect of the goods; 
the master himself should bring such actions.?8 

But an agent with possession who has undertaken some duty 
with respect of the goods, or who has a special property or inter- 
est in them, may usually maintain actions against third persons 
who interfere with his possession or who by actionable conduct 
injure or destroy the goods.”® 


As against such a wrong-doer, the agent may ordinarily re- 
cover the full value of the goods if converted or destroyed, 
holding any surplus over his own interest in trust for the prin- 
cipal. 


§ 582. Agent may sue for wrongs causing personal injury 
to himself.—F or wrongs personal to himself, though connected 
with the agency, the agent may of course sue. 

He may thus recover of third persons in tort for frauds or 
deceits practiced by them upon him while he was engaged in 
making contracts with them on the principal’s account, and 


which have rendered him liable to his principal. 


28See Faulkner v. Brown 
(1834)" 135) Wend GN. Y.)ue63: 
Tuthill v. Wheeler (1849), 6 Barb. 
CNY.) ) e562. Gillett) vee Ball 
(1848), 9 Pa. 18; Chatfield v. 
Clark (1905), 123 Ga. 867, 51 S. 
EB). 743; Galveston, ete., Ry. Co. 
v. Stockton (1897), 15 Tex. Civ. 
App. 145, 38 S. W. 647. 

29See Fitzhugh v. Wiman 
(1854), 9 N. Y. 559; Little v. Fos- 
sett (1852), 34 Me. 545, 56 Am. 
Dec. 671; Brown v. Shaw (1892), 
51 Minn. 266, 53 N. W. 633; Rob- 
inson v. Webb (1875), 74 Ky. (11 
Bush) 464; Beyer v. Bush (1873), 
50 Ala. 19; Harker v. Dement 
(GES), Be Ceanhl CUiGlay Ye tae) bine 
Dec. 670; Dillenback v. Jerome 
(1827), 7 Cow. (N. Y.) 294. 


Compare Ward v. Ryba (1897), 
58 Kan. 741, 51 Pac. 223. 

Agent entrusted with money to 
pay expenses of a traveling com- 
panion may maintain action 
against a sleeping car company 
for loss by its negligence while 
in his possession: Pullman Car 
Co. v. Gavin (1893), 98 Tenn. 53, 
23° Slo We 108 42 AMS Stowe 9.025 
Cilla, HR: ARM OOS. 

As to when agent as consignee 
may sue carrier, see Missouri Pac. 
Ry. Co. v. Implement Co. (1906), 
(s2Kkan295, 8bs Pack 408. eciebac, 
80, 117 Am. St. R. 468, 9 Ann. Cas. 
790,6L. R. A. (N. S.) 1058; Grin- 
nell v. Railway Co. (1910), 109 
Minn. 513, 124 N. W. 377, 26 L. 
R. A. (N. S.) 487; Boston, ete, 


390 


OF LIABILITY OF THIRD PERSONS TO AGENT 


[§ 582 


He may also recover of them for damages caused by their 
actionable wrong in procuring his dismissal by his principal; 
and for slander or other wrong whereby they deprive him of 
his right to earn the stipulated compensation or commission.®® 


Ry. Co. v. Mower Co. (1884), 76 
Me. 251; Thomas v. Railroad Co. 
(CGESIO) eS o soe Cale s ot. 04 toate 
20m tele. Asa (NeiS))) La. 

80 See Lucke v. Clothing Cutters 
Assembly (1893), 77 Md. 396, 26 
Atl. 505, 39 Am. St. R. 421, 19) L. 
R. A. 408; Raycroft v. Tayntor 
(1896), 68 Vt. 219, 35 Atl. 53, 54 
AmesSt. RK. 882, 33 L. Re A. (225; 
Whittemore v. Weiss (1876), 33 
Mich. 348; Perkins v. Pendleton 
(1897), 90 Me. 166, 38 Atl. 96, 60 
Am. St. R. 252; Chipley v. Atkin- 


s0n (1887), 23 Fla. 206, 1 So. 934, 
11 Am. St. R. 367; Moran v. Dun- 
phy (1901), 177 Mass. 485, 59 N. 
BE. 125, 88 Am. St. R. 289, 52 L. 
R. A. 115; Curran vy. Galen (1897), 
Ways IN Wen diet, CS ING IDE AEE ye oral 
St. R. 496, 37 L. R. A. 802; Lopes 
v. Connolly (1912), 210 Mass. 487, 
97. N. H. 80, 88 L. R. A. (N. S.) 986. 

Sayre, 36 Harvard Law Review, 
663. 

As to right to injunction, see 
Kemp v. Division (1912), 255 Ill. 
Zio II eNews 389). 
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CHAPTER XVII. 


OF THE eS AND LIABILITIES OF THIRD PERSONS TO THE 
PRINCIPAL. 


In general. 
1. In Contract. 


. How treated here. 


The Disclosed Principal. 
contracts principal 
may enforce. 
contracts 
may not enforce. 


principal 


. Contracts made without au- 


thority but 
ratified. 


subsequently 


. Fruits or proceeds of con- 


tract belong to principal. 
The Undisclosed Principal. 
590. Undisclosed principal 
may sue. 

What kind of actions he 
may bring. 


Principal’s right of action . 


superior to agent’s. 
Exceptions—Sealed or nego- 
tiable instruments. 
Contracts involving 
personal considerations. 
What defenses may be made 
against undisclosed  prin- 
cipal. 

Principal may not sue where 
terms of contract exclude 
him. 

—— Effect of fraud in pro- 
curing contract. 


2. Right to recover Money or 


598. 


599. 


600. 


601. 


602, 


604. 
605. 


606. 


609. 


610. 


Property. 
Right to recover money 
wrongly paid on principal’s 
account. 
Right to recover money 
wrongfully appropriated or 
applied on agent’s account. 
Right to recover negotiable 
instruments. 
Right to recover quasi-ne- 
gotiable instruments. 
603. Right to recover other 
property. 
—— Factors’ Acts. 
Right to follow property or 
money into other forms. 
Right to rescind dealings 
where agent secretly in em- 
ployment of other party. 


. Right to rescind where other 


party has colluded with 
agent. 


Right to recover for Torts. 


. Principal may recover for 


injuries to him by tort of 
third person. 

Right to recover damages 
for collusion. 

Recovery for enticing agent 
away, disabling him, ete. 


§ 583. In general—The question of the duties and lia- 
bilities of third persons to the principal, will be considered 
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OF LIABILITY OF THIRD PERSONS TO PRINCIPAL [§§ 584,585 


under the classification: 1. In Contract, 2. To recover money 
or property and 3. In tort. 


1. In Contraet. 


§ 584. How treated here.—The question here involved may 
be considered in two aspects, as in the preceding chapter, 
namely, a. The Disclosed Principal. 6b. The Undisclosed 
Principal. 


a. The Disclosed Principal. 


§ 585. What contracts principal may enforce.—The prin- 
cipal may enforee against third persons all lawful contracts 
made in his own name with them by his agent. This is, c° 
course, the ordinary and familiar case. Here the principal will 
be disclosed and the contract will be made in his name and in 
his behalf. He may sue either at law or in equity as in any 
other case. 

The principal may sue upon and enforce all informal con- 
tracts, which, though not formally made in his name, were 
nevertheless made for him and on his account, and not with the 
agent personally. As has been seen, there is a constant pre- 
sumption that a known agent, known to be acting as such, in- 
tends to bind the principal and not himself personally. 

On contracts, though in writing, (not sealed or negotiable) 
made in the agent’s name, but for the principal, the principal 
may ordinarily sue. As has been seen there is generally no 
necessary presumption from the writing that the principal was 
excluded.’ It is true, as seen in the preceding chapter, that the 


1See ante § 377. Choate v. Stander (1916), 61 


2See Ford vy. Williams (1858), 
62 U. S. (21 How.) 287, 16 L. Ed. 
86, Goddard’s Cas. 791; Beebee v. 
Robert (1834), 12 Wend. (N. Y.) 
413, 27 Am. Dec. 132, Goddard’s 
Cas. 792; Nicoll v. Burke (1879), 
7% N. Y. 580, 8 Abb. N. C. 213; 


Okla. 148, 160 Pac. 737; Powell 

v. Wade (1895), 109 Ala. 95, 19 

So. 500, 55 Am. St. R. 915; Kings- 

ley v. Siebrecht (1898), 92 Me. 

23, 42 Atl. 249, 69 Am. St. R. 486. 
8 See ante § 374 
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agent may sue in such a case, but the principal’s right is ordi- 
narily paramount. There can, of course, be but one satisfac- 
tion. 


§ 586. What contracts principal may not enforce.—If, at 
the time the contract was made, there was an election to deal 
with the agent only, then the principal may not sue.® 

So if a contract in writing expressly ascribes to the agent 
a character which the principal now seeks to take to himself, 
—as where the contract declares that the agent is the owner, and 
the principal now seeks to show that he himself was the owner, 
—so that, to enable the principal to sue, he must contradict that 
contract, it is held that he may not sue.® 

Upon contracts under seal, or negotiable instruments, made 
in the agent’s name alone, the principal may not sue. 


§ 587. Upon contracts made without authority but subse- 
quently ratified, principal may usually sue.—As has been al- 
ready seen, where a contract has been made for and in the name 
of a disclosed principal, but without authority, the principal, 
by ratifying the contract, within the rules there disclosed, may 
usually enforce the contract as though originally made by his 
authority.? 


§ 588. Fruits or proceeds of contract belong to principal. 
—Not only may the principal enforce contracts made for him 
by his agent, but the fruits or proceeds of authorized contracts 
belong to him.8 Thus, if an agent is authorized to buy prop- 
erty for his principal and does so, the property belongs to the 
principal.® If a servant is employed for him, he is entitled to 
the service. If a cause of action is acquired for him, he may 


4See Wilson v. Groelle (1892), 629; Rederiaktiebolaget Argonaut 


83 Wis. 530, 53 N. W. 900. Vo Hanis [19s] 29ke Braz. 
5See Elbinger Actien-Gesell- 7 See ante §§ 160, 161. 

schaft v. Claye (1873), L. R. 8 Q. 8 See Brooks v. Cook (1904), 

B. 313, Wambaugh’s Cas. 542. 141 Ala. 499, 38 So. 641; Fleming 
6 See Humble v. Hunter (1848), v. Bank [1900], App. Cas. 577. 

12 Q. B. 310, Wambaugh’s Cas. ®See Edwards v. Dooley (1890), 
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enforce it. If the fact that his agent had, or had not, notice 
or knowledge is material to him, he may avail himself of that 
fact, at least unless his own knowledge interferes.}® 


b. The Undisclosed Principal. 


§ 589. Undisclosed principal may sue.—It has already 
been seen that where a contract was in fact made for and on 
account of a principal, though his existence or interest was not 
disclosed at the time, he may usually be held upon the contract 
when he is discovered.1!_ The converse of that situation is also 
true. A previously undisclosed principal may usually sue upon 
and enforce, either at law or in equity as the situation may 
require, all simple contracts, whether written or unwritten, 
which were in fact made on his account, even though the other 
party had no knowledge of his existence or interest, and made 
the contract with the agent, supposing him to be the principal.!” 
Although this rule seems to be an anomalous one, it is thor- 


120 N. Y. 540, 24 N. EB. 827; Guss- 
ner v. Hawks (1904), 18 N. Dak. 
453, 101 N. W. 898. 

A broker purchasing and carry- 
ing stocks on a margin for a 
principal, is usually regarded as 
a pledgee; in some States, as an 
owner. See 7 Minnesota Law Re- 
view, 398; 35 Harvard Law Re- 
view, 485, 506. 

10 See Haines v. Starkey (1901), 
82 Minn. 230, 84 N. W. 910; Stan- 
sell v. Cleveland (1885), 64 Tex. 
660. 

11 See ante § 465. 

12See Huntington v. Knox 
(1851), 61 Mass. (7 Cush.) 371, 
Mechem’s Cas. 587 Wambaugh’s 
Cas. 684; Woodruff v. McGehee 
(1860), 30 Ga. 158, Goddard’s Cas. 
794: Western Un. Tel. Co. v. 
Northeutt (1908), 158 Ala. 539, 48 


So: 553, 132 Am. St. R. 38; Parker 
v. Cochrane (1888), 11 Colo. 363, 
18 Pac. 209; Sullivan v. Shailor 
(1898), 70 Conn. 733, 40 Atl. 1054; 
Central R. Co. v. James (1903), 
InN (ee, ee, Thy Sh IDE WRRIe Rates 
Malting Co. v. Bank (1900), 185 
Ill. 422, 56 N. HE. 1062; Harkness 
v. Telegraph Co. (1887), 73 Iowa 
190S 34 Ne We Sid, 5 Am: St. i. 
672; Hawkins v. Windhorst 
(1912), 87 Kan. 176, 96 Pac. 48, 
(i RoAC SON: cS.) el 008s Mitchell 
v. Land Co. (1910), 19 N. Dak. 
736, 124 N. W. 946; Kelly, ete., 
Co. v. Barber, etc., Co. (1914), 211 
NA DYCEGS TeLOS ING He eSSicluaeke eAu 
19150, 256; Rankin v. Bank 
(1908), 20 Okla. 68, 93 Pac. 536, 
18 L. R. A. (N. S.) 512; Kitchen 
v. Holmes (1902) 42 Oreg. 252, 
70 Pac. 830; Reed v. Klaus (1893), 
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oughly established in English and American law. The identity 
and interest of the principal may be shown by parol evidence.}!% 
By the prevailing rule, an undisclosed principal may not ratify. 


§ 590. The burden of proving that he was the un- 
disclosed principal as he claims to be, and that the contract was 
really made on his account, rests upon the principal.}* 

That fact being shown, the undisclosed principal may, it is 
held, sue even though the other party contends that he would 
never have made the contract if the interest of the principal 
had been known, and that the principal was kept undisclosed 
because this was suspected.5 


§ 591. What kind of actions he may bring.—This right of 
the undisclosed principal to sue embraces every appropriate 
action by which the rights of the principal can be protected 
under it, or by which he can secure the benefits and advantages 
which flow from the contract. Thus, he may have specific per- 
formance; he may recover for goods sold, or work done or 
money loaned, by his agent; he may demand and receive per- 
formance to himself of agreements made by his agent for the 
purchase of goods; and the like. He may also bring actions 
against carriers in respect of goods shipped by his agent, or 
against telegraph companies upon contracts made with them 
by his agent. 

Where the statute of frauds is involved, the undisclosed prin- 
cipal may avail himself of any appropriate note or memorandum 
signed by or running to his agent. 


152 Pa. 341, 25 Atl. 491; Battey 
v. Lunt (1909), 30 R. I. 1, 73 Atl. 
353, 186 Am. St. R. 926. 

13See Huntington v. 
supra. 

14See Powell v. Wade (1895), 
109 Ala. 95, 19 So. 500, 55 Am. 
St. R. 915; Shields v. Coyne 
(1910), 148 Iowa 313, 127 N. W. 
63, Ann. Cas. 1912C, 905, 29 L. R. 
A. (N. S.) 472. 

One of several joint principals 


Knox, 


may not sue alone on an entire 
contract: Roosevelt v. Doherty 
(1880), 129 Mass. 301, 37 Am. 
Rep. 356, Wambaugh’s Cas. 681; 
Midwood v. Packers’ Ass’n (1907), 
28 R. I. 308, 67 Atl. 61, 13 Ann. 
Cas. 954. Otherwise where it is 
severable. 

15 Kelly, etc. Co. v. Barber, etc. 
Co., supra, no other claim of fraud 
being made. 
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What might otherwise be thought to be the hardship result- 
ing from the rule permitting the undisclosed principal to en- 
force the contract, is, in practice, tempered by the operation of 
certain other rules, conspicuous among which are the one re- 
specting the defenses which the other party may make, and the 
one respecting so-called personal considerations,—both of which 
will be considered. 


§ 592. Principal’s right of action superior to agent’s.— 
Where the undisclosed principal is permitted to sue, his right 
of action, if he care to exercise it, is ordinarily superior to that 
of the agent, and he may, by giving notice of his rights to the 
other party and demanding performance to himself, cut-off the 
agent’s right to sue, in any case in which the agent has not 
some interest of his own to protect by the action. He may 
doubtless, also, upon proper application be permitted to inter- 
vene in and control a pending action. 


§ 593. Exceptions—Sealed or negotiable instruments.— 
Where the common-law attributes of a seal still exist, the un- 
disclosed principal is generally not permitted to sue upon a 
sealed instrument appearing to be made with the agent alone. 
So he may not ordinarily sue upon a negotiable instrument pay- 
able to the agent only; although the agent’s cause of action 
would ordinarily be held in trust for the principal. 


§ 594. Contracts involving personal considerations.— 
The right of an undisclosed principal to enforce a contract may 
be affected by what are sometimes termed ‘‘personal consid- 
erations.’’ For example, a promise to marry a certain person 
is not a promise to marry his undisclosed principal, and an un- 
disclosed principal could not enforce it. The other party is 
entitled to receive that which was the consideration for his 
promise.1@ This the undisclosed principal may not be able to 


16 Thus, in Humble v. Hunter said: “You have a right to the 
(1848), 12 Q. B. 310, Wambaugh’s_ benefit you contemplate from the 
Cas. 629, Lord Denman, C. J., character, credit and substance 
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supply. If it has already been supplied by the one who was 
to supply it, or in the circumstances is not material, then the 
difficulty may be removed.}” 

Personal considerations are not only those of individual taste 
or preference, as in contracts to marry, or to render personal 
service, and the like; but financial responsibility, skill and 
experience may be included. Thus the undisclosed principal’s 
note or warranty may not be as good as that of the agent, and 
could not in any event be tendered in performance of a contract 
to supply the agent’s note or warranty. An agreement to 
supply wheat or other similar goods, on the other hand, may 
be performed by the delivery of any wheat of the prescribed 


grade. 


It is, however, possible even in the case of property that the 
question whether it had, or had not, been owned, used, pre- 


of the party with whom you con- 
tract.” 

In Arkansas Valley Smelting 
Co. v. Belden (1888), 127 U. S. 
379, 8 Sup. Ct. 1308, 32 L. Ed. 246, 
Gray, J., said: “Every one has 
a right to select and determine 
with whom he will contract, and 
cannot have another person thrust 
upon him without his consent.” 

Where a person has contracted 
for a warranty deed, with the 
warranty of one person, the agent, 
he cannot be compelled to take 
instead of that the warranty deed 
of an_ undisclosed principal: 
Birmingham Matinee Club vy. Mc- 
Carty (1907), 152 Ala. 571, 44 So. 
642, 15 Ann. Cas. 237, 13 L. R.A: 
(N. S.) 156. Same: Pancoast v. 
Dinsmore (1909), 105 Me. 471, 75 
Atl. 43, 184 Am. St. R. 582. 

A contract to loan money on 
the agent’s note secured by a 
mortgage on land is not satisfied 
by an offer of the principal’s note 


secured by a mortgage on the 
same land, as it can not be as- 
sumed that the personal respon- 
sibility was immaterial: Shields 
v. Coyne (1910), 148 Iowa 3138, 
127 N: We. 63; Ann, Cassy 1912; 
905, 29 L.-R. A. (N. S.) 472. 

17If the other party has re- 
ceived, or been secured, the con- 
sideration, so that nothing re- 
mains but to collect the price, 
there could ordinarily be no ob- 
jection to a recovery by the prin- 
cipal. See Grojan v. Wade (1818), 
2 Stark. 443; Warder v. White 
(1883), 14 Ill. App. 50; Sullivan 
v. Shailor (1898), 70 Conn. 733, 
40 Atl. 1054. 

So if the other party with 
knowledge has accepted perform- 
ance from the principal. See Sul- 
livan y. Shailor, swpra. 

Or if the other party totally 
repudiates the contract and re- 
fuses to take either party’s per- 
formance, it would seem to make 
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pared by or associated with a particular person, might be mate- 
rial.18 

A contract of guaranty or suretyship has been held to be so 
epmpletely personal and strictissimi juris as not to be available 
where the goods were furnished or the credit was extended by 
any one to whom the assurance was not in terms given, and for 
whom there was nothing to indicate that the person to whom 
it was addressed was acting.!9 


§ 595. What defenses may be made against undisclosed 
principal.—The undisclosed principal, if he would entorce the 
contract, must ordinarily take it as he finds it. He will be 
subject to all the defenses which arise out of the terms and 
conditions of the contract itself.2° He will also ordinarily be 
subject to the legal consequences of fraud practiced by the 


agent, or of notice to, or knowledge of, the agent.?! 


the personal question immaterial. 

So if there was money to be 
paid by the other party first, and 
not contemporaneously with per- 
formance, it would not usually 
prejudice the other party to per- 
mit the principal to recover. The 
other party still has the same se- 
curity that he originally had: 
the liability of the agent. 

But if there had to be a tender 
of performance to put the other 
party into default, the case would 
be different. 

18 Thus in Winchester v. How- 
ard (1867), 97 Mass. 308, 93 Am. 
Dec. 93, Goddard’s Cas. 794, the 
question of who had owned and 
bandied a yoke of oxen, was 
deemed material. 

19 See Barns v. Barrow (1874), 
61 N. Y. 39, 19 Am. Rep. 247 
(a partnership case); King v. 
Batterson (1880), 13 R. I. 117, 43 
Am. Rep. 13. Compare National 


Bank vy. Diefendorf (1878), 90 Ill. 
396. 

Where evidence shows that no 
particular person was addressed: 
Beakes v. De Cunha (1891), 126 
Nagy. 298; 2ieNeehs.251ss0rveuar- 
anty was addressed to a bank in 
the nezme of the cashier, Michigan 
State Bank v. Peck (1855), 28 Vt. 
200, 65 Am. Dec. 234. 

20See Eldridge v. Finnegar 
(1909), 25 Okla. 28, 105 Pac. 334, 
28 La Raga ON Sob 2274 

21 See Dodge v. Tullock (1896), 
110 Mich. 480, 68 N. W. 239; Ritch 
v. Robertson (1919), 93 Conn. 459, 
106 AtL S509 ieeAD Lo eR>S1e In 
this respect the situation is quite 
like that presented where a prin- 
cipal ratifies a contract and is 
held responsible for the means, 
etc. See Mundorff v. Wickersham 
(1869), 63 Pa. 87, 3 Am. Rep. 531; 
Schultz v. McLean (1892), 93 Cal. 
329, 28 Pac. 1053; Commercial 


399 


§ 595] OUTLINES OF AGENCY 

With respect of defenses which do not arise from the con- 
tract itself, but from other transactions, like set-off, the prin- 
cipal, who has permitted or caused the agent to appear to be 
the real principal by clothing him, for example, with the pos- 
session and apparent ownership of goods sold, will ordinarily 
be subject to any defenses which might have been used if the 
agent had sued for the price, and which the other party had 
acquired before he knew or had reason to believe that there was 
a principal in the case; but not to those acquired after such 


notice or knowledge.?? 


Payment to the agent stands upon substantially the same 


ground.?8 


Nat. Bank v. Burch (1892), 141 
Ill. 519, 31 N. B. 420, 33 Am. St. 
R. 331; Honaker v. Board of Edu- 
cation (1896), 42 W. Va. 170, 24 
S. BE. 544, 57 Am. St. R. 847, 32 
L. R. A. 418; Cassiday, etc. Co. 
v. Terry (1911), 69 W. Va. 572, 
73 S. EB. 278; Reitman v. Fiorillo 
(1908), 76 N. J. L. 815, 72 Atl, 74. 

See also McCormick Harv. Mach. 
Co. v. Taylor (1895), 5 N. Dak. 
53, 63 N. W. 590, 57 Am. St. R. 
588; Johnston Harvester Co. v. 
Miller (1888), 72 Mich. 265, 40 
N. W. 429, 16 Am. St. R. 536. 

Compare Evans vy. Ins. Co. 
(1906), 1380 Wis. 189, 109 N. W. 
952, 118 Am. St. R. 1009, 9 L. R. 
A. (N. S.) 485. 

22See Rabone vy. Williams 
(1785), 7 T. R. 360, note a, Wam- 
baugh’s Cas. 673; George  v. 
Clagett (1797), 7 T. R. 359, Wam- 
baugh’s Cas. 674; Borries vy. Im- 
perial Bank (1873), L. R. 9 C. 
Pl. 88, Wambaugh’s Cas. 678; 
Cooke v. Eshelby (1887), 12 App. 
Cas. 271, Wambaugh’s Cas. 687; 
Montagu v. Forwood [1893], 2 Q. 
B. 350; Frazier v. Poindexter 


(1906), 78 Ark. 241, 95 S. W. 464, 
115 Am. St. R. 33; Deane v. Glue 
Co. (1909), 200 Mass. 459, 86 N. 
E. 890; Stebbins v. Walker (1881), 
46 Mich. 5, 8 N. W. 521, Wam- 
baugh’s Cas. 684; Baxter v. Sher- 
man (1898), 73 Minn. 434, 76 
No Wa 2h (2) PAM St:, Ramool- 
Bernshouse v. Abbott (1883), 45 
N. J. L. 531, 46 Am. Rep. 789; 
Winslow v. Staton (1909), 150 N. 
Car. 264, 63 S. E. 950; Hogen v. 
Klabo (1904), 13 N. Dak. 319, 100 
N. W. 847; Belfield v. Nat’l Sup- 
ply Co. (1899), 189 Pa. 189, 42 
Atl. 131, 69 Am. St. R. 799. 

“The buyer must be cautious, 
and not act regardless of the 
rights of the principal, though un- 
disclosed, if he has any reasonable 
grounds to believe that the party 
with whom he deals is but an 
agent.” Miller v. Lea (1872), 35 
Md. 396, 6 Am. Rep. 417. 

23 See Traub v. Milliken (1869), 
57 Me. 63, 2 Am. Rep. 14; Cope- 
land v. Touchstone (1849), 16 Ala. 
333, 50 Am. Dec. 181, Goddard’s 
Cas. 797; Dean v. Plunkett (1884), 
136 Mass. 195; Du Bois v. Perkins 
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§ 596. Principal may not sue where terms of contract ex- 
clude him.—It is held that the principal may not sue where the 
terms of the contract upon which he seeks to sue exclude him; as, 
a, Where the contract was in terms made with the agent alone 
as the only contracting party,®4 or, b. Where there is a contract 
in writing which contains such express statements or stipula- 
tions as to the attitude or relation of the parties that the undis- 
closed principal, in order to introduce himself as a party in inter- 
est, must begin by contradicting the contract. 

The leading case on the second branch is one wherein an 
undisclosed principal sought to show that she was the owner 
of a certain vessel as to which her agent had made a charter, in 
which he expressly referred to himself as the owner.25 It was 
held that the undisclosed principal might not maintain the 


action. 


(1891), 21 Oreg. 189, 27 Pac. 1044; 
Rosser v. Darden (1888), 82 Ga. 
219, 7S. B. 919, 14 Am. St. R. 152. 
24Hlbinger Actien-Gesellschaft 
vy. Claye (1873), L. R. 8 Q. B. 313, 
Wambaugh’s Cas. 542, would be 
one instance of this class. 
Kayton v. Barnett (1889), 116 
N. Y. 625, 23 N. EH. 24, Mechem’s 
Cas. 553, Wambaugh’s Cas. 652, 
referred to ante § 465, note, sug- 
gests another case. Might the de- 
fendant in that case have sued 
the plaintiff? Compare Winches- 
ter v. Howard (1867), 97 Mass. 


303, 98 Am. Dec. 93, Goddard’s Cas. 


794; and Gordon v. Street, [1899] 
2 Q. B. 641. See also Kelly, ete. 
Co. v. Barber, etc. Co. (1914), 211 
Nima 6S a 050Nen Hin S35 Re A. 
1915C, 256, where it was held that 
the undisclosed principal, in the 
absence of fraud, could sue even 
though the defendant contended 
that he would never have made 
the contract if the present princi- 


pal had been disclosed, and that 
he was kept undisclosed for that 
reason. 

25 Humble v. Hunter (1848), 12 
Q. B. 310, Wambaugh’s Cas. 629. 
Held, to be still good law: Form- 
by v. Formby (1910), 102 L. T. 
Rep. 116 (C. A.); Rederi, etc. 
Transatlantic v. Drughorn, [1918] 
1 K. B. 394; Rederiaktiebolaget 
Argonaut v. Hani [1918], 2 K. 
B. 247. Followed: Crowder v. 
Yovovich (1917), 84 Oreg. 41, 164 
Pac. 576. 

See also Moore v. Cement Co. 
(1907), 121 N. Y. App. Div. 667, 
106 N. Y. Supp. 393; Kelly Pav. 
Co. v. Barber Pav. Co. (1909), 136 
N. Y. App. Div. 22, 120 N. Y. Supp. 
163, att'de2019N, Y.-68, 105° Ni. 
SSwlaekys Ay el Ol 5 Chee 6. nspras 
Graves v. Ins. Co. (1805), 6 U. 
S. 418, 2 L. Ed. 324; Werlin v. 
Surety Co. (1917), 227 Mass. 157, 
116 N. E. 484. 
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§ 597. Effect of fraud in procuring contract.—It is, 
of course, not fraud per se for an agent to make a contract 
without disclosing his principal.2¢ Nor is it, even if the prin- 
cipal were kept concealed because of a belief that the other 
party might not be willing to make the contract if he knew 
that the concealed principal was interested.?” But if there was 
active fraud in concealing the principal, or in inveigling the 
other party into a contract which he was known to be unwilling 
to make, the other party could doubtless have the contract 
rescinded.?8 


2. Right to recover Money or Property. 


§ 598. Right to recover money wrongfully paid on prin- 
cipal’s account.— Where money of the principal in the hands 
of his known agent, dealing on his principal’s account, is ob- 
tained from the agent by a third person by fraud, deceit or 
coercion, or by a mistake of fact, or upon a consideration which 
fails, and the like, the principal may ordinarily recover it, under 
the same circumstances which would permit its recovery if it 
had been so obtained from the principal in person.?9 

As has been seen, the agent himself might also often main- 
tain an action for its recovery. 

An undisclosed principal might also ordinarily recover here 
as in other cases. 


§ 599. Right to recover money wrongfully appropriated 
or applied on the agent’s account—Where an agent wrong- 
26See Standard Steel Car Co. 


v. Railroad Co. (1888), 74 Cal. 


v. Stamm (1904), 207 Pa, 419, 56 
Atl. 954. There were other ques- 
tions also in this case. 

27 See Kelly, etc. Co. v. Barber, 
etc. Co. (1914), 211 N. Y. 68, 105 
N. HE: 88), ls R.A. 1915C, 256. 

28 See Brett v. Cooney (1902), 
75 Conn. 338, 53 Atl. 729; Panama, 
etc., Tel. Co. v. India Rubber, ete. 
Co. (1875), 10 Ch. App. 515; Kelly 


557, 16 Pac. 386. 

29See Stevenson y. Mortimer 
(1778), Cowp. 805; Norfolk v. 
Worthy (1808), 1 Camp. 337; 
Leigh v. Brakebeam Co. (1903), 
205 Ill. 147, 68 N. E. 713; Demar- 
est v. New Barbadoes (1878), 40 
N. J. Ll. 604. 

80 See ante § 580. 
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fully applies or appropriates the principal’s money to the 
agent’s own uses, the right of the principal to recover it from 
a third person who receives it, depends upon a variety of con- 
siderations. If the third person knows what is happening, as 
where he sees or has reason to believe that the agent is using 
the principal’s money to pay the agent’s debt to that third 
person, the latter can ordinarily not retain it.21_ If the third 
person did not know or have reason to believe it to be the prin- 
cipal’s money, but received it in good faith and in the ordi- 
nary course of business, and certainly where he gave up some- 
thing of value in return for it, such as relinquishing his security 
or formally discharging the debt, he could not be compelled to 
surrender it.°? 


§ 600. Right to recover negotiable instruments.—With re- 
spect of negotiable instruments, like promissory notes and bills 
of exchange, if they are payable to bearer or endorsed in 
blank, a transfer of them by the agent, though wrongful as to 
the principal, to one who takes them before dishonor, for value, 
and without notice, would cut off the principal’s right to re- 
cover them.’ If the transferee had notice, as where the creditor 
of the agent sees or knows that the agent is attempting to pay 
his own debt with the principal’s securities, he could not hold 
them.%4 


81 See Hogg v. Snaith (1808), 1 
Taunt. 347, Wambaugh’s Cas. 269; 
Wolffe v. State (1885), 79 Ala. 
201, 58 Am. Rep. 590; Gerard v. 
McCormick (1891), 130 N. Y. 261, 
2O UN We, 15) 14, WR, VAC 8234; 
National Bank v. Insurance Co. 
(1881), 104 U. S. 54, 26 L. Ed. 693. 

82See Justh v. National Bank 
(1874), 56 N. Y. 478; Newhall v. 
Wyatt (1893), 189 N. Y. 452, 34 
N. E. 1045, 36 Am. St. R. 712; 
Holly v. Missionary Society 
(1899), 34 C. C. A. 649, 92 Fed. 
745 (aff'd 180 U. S. 284, 21 Sup. 
Ct. 395, 45 L. Ed. 531; First Nat. 


Bank vy. Gibert (1909), 123 La. 
845, 49 So. 593, 181 Am. St. R. 
OSAn os eter Aca (NES Se) mooi: 
Thompson v. Clydesdale Bank, 
[1898] App. Cas. 282. 

But compare Porter v. Rose 
man (1905), 165 Ind. 255, 74 N. 
Ha alO5  LiaeeAmMen Stasi 222). 6 
Ann. Cas. 718. 

83 See Bank v. Furniture Co. 
GiSCa) Geb t “Wa Va. 625,150 2S 
880, 70 L. R. A. 312. A bona fide 
transferee who takes even from 
a thief or a finder is ordinarily 
pretected in such cases. 

84See Hogg vy. Snaith, supra. 
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§ 601] OUTLINES OF AGENCY 

If the paper required endorsement, and the agent forged the 
endorsement, no title could ordinarily pass thereby as against 
the principal. 


§ 601. Right to recover quasi-negotiable instruments.— 
There is a considerable number of instruments which are some- 
times, though not very accurately, described as quasi-negotiable, 
such as bills of lading and certificates of stock. Although these 
are not negotiable in the strict sense under the common law,* 
yet even so, if the owner of such a document entrusted it to 
an agent, made out in the agent’s name or endorsed in blank, 
for the purpose of enabling the agent to make some disposition 
thereof for the principal’s benefit, and the agent, by virtue of 
his apparent interest or authority, made some other and un- 
authorized disposition of it, to one who took for value and with- 
out notice, the principal’s right has frequently been held to be 
cut off.3¢ 

Statutes in various States have attempted to make these 
instruments negotiable,’? and the Uniform Bills of Lading Act 


85 See National Bank v. Rail- 
road Co. (1904), 99 Md. 661, 59 
Atl. 134, 105 Am. St. R. 321; Hast 
Birmingham Land Co. v. Dennis 
(1888), 85 Ala. 565, 5 So. 3817, 7 
Am. aSt. Rieiics 12) lah Aw Soo. 

86 See Commercial Bank _ v. 
Armsby (1904), 120 Ga. 74, 47 S. 
BH. 589, 65 L. R. A. 443 (bill of 
lading); McNeil v. Tenth Nat. 
Bank (1871), 46 N. Y. 325, 7 Am. 
Rep. 341 (stock certificate). 

See also Rogers v. Dutton 
(1902), 182 Mass. 187, 65 N. E. 
66; Scollans v. Rollins (1901), 
179 Mass. 346, 60 N. BH. 983, 88 Am. 
St. R. 386; Shattuck v. Cement 
Co. (1903), 205 Pa. 197, 54 Atl. 
785, 97 Am. St. R. 735; Brittan 
v. Oakland Bank (1899), 124 Cal. 


282, 57 Pac. 84, 71 Am. St. R. 58; 
McCarthy v. Crawford (1909), 238 
Ill. 38, 86 N. E. 750, 128 Am. St. 
Re 95, -29 En Re AS CUNSES mecoes 

Not so, where it had not been 
entrusted to the agent for any 
purpose of disposition, but merely 
for custody. See Knox vy. Eden 
Musee Co. (1896), 148 N. Y. 441, 
42 N. E. 988, 51 Am. St. R. 700, 
Seas RAG GOS 

See also American Exchange 
Nat. Bank v. Woodiawn Cemetery 
(1909), 194 N. Y, 116, 87 N. B. 107. 

87See Shaw vy. Railroad Co. 
(ASTON LOLS ULESs 55/7825 olueedk 
892; National Bank v. Railroad 
Co. (1890), 44 Minn. 224, 46 N. 
W. 342, 560, 20 Am. St. R. 666, 
Snise Fes Aeeo63e 
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OF LIABILITY OF THIRD PERSONS TO PRINCIPAL {§ 602 
and the Uniform Stock Transfer Act, where adopted, have 
greatly increased the power of agents entrusted with the pos- 
session of such instruments in a transferable form to cut off 
the principal’s right by an unauthorized transfer.%8 


§ 602. Right to recover other property.—With respect of 
ordinary chattels, the rule is more clear. Generally no one can 
transfer a better title to such property than he himself has, 
even to a purchaser for value and without notice.8® Mere pos- 
session of such property does not raise a sufficient inference of 
ownership or of unlimited power of disposition. 

_ If, however, the principal has, in addition to possession, 
clothed the agent with the ordinary evidences of ownership, as 
by allowing the title to stand upon the public records in the 
agent’s name,*° or by allowing him to have a bill of sale of it 
in his own name,*! and the like; or if he gives him an apparent 
authority to sell, as, it is said, where the principal sends his 
property to the place of business of one whose ordinary busi- 
ness at that place is to sell such property,** a purchaser in good 
faith, for value and without notice will be protected, even though 


the sale were in fact unauthorized. 


88 About twenty-five States had, 
in 1922, adopted the Bills of Lad- 
ing Act, and about fifteen had 
adopted the Stock Transfer Act. 

89 See Saltus v. Everett (1838), 
20 Wend. (N. Y.) 267, 32 Am. Dec. 
541; Barker v. Dinsmore (1872), 
(2 Pa 4214, 1a, Am. Rep. 697; 
Quinn v. Davis (1875), 78 Pa. 15; 
Edwards v. Dooley (1890), 120 N. 
Y. 540, 24 N. EB. 827; Anderson v. 
Patten (1912), 157 Iowa 238, 137 
N. W. 1050; Gussner v. Hawks 
(1904), 18 N. Dak. 458, 101 N. 
W. 898. 

If an agent buys property for 
his principal, the title will ordi- 
narily vest in the principal, and 
if the agent then wrongfully sells 


it as his own, a buyer who relies 
merely on the agent’s possession 
will not be protected: Edwards 
v. Dooley (1890), 120 N. Y. 540, 
24 N. EH. 827; Gussner v. Hawks, 
supra. 

40 See Barrett v. King (1902), 
181 Mass. 476, 63 N. E. 934. 

41See Nixon v. Brown (1876), 
bie Newteeo 4: 

See also Williams v. Ashe 
(1896), 111 Cal. 180, 48 Pac. 595; 
Dean vy. Plunkett (1884), 136 
Mass. 195, Goddard’s Cas. 804. 

42 See Pickering v. Busk (1812), 
15 East 38, Goddard’s Cas. 319, 
Wambaugh’s Cas. 272; Heath v. 
Stoddard (1898), 91 Me. 499, 40 
Atl. 547; Carter v. Rowley (1922), 
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§ 603. ——- One who had notice of the agency, however, 
would not be protected if the agent, without authority from 
his principal, should attempt to use the principal’s property 
to pay the agent’s own debt to that person.*% And the general 
creditors of the agent who levy upon, attach or garnish the 
principal’s property to satisfy the debt of the agent may not 
hold it against the principal. They are not purchasers for 
value.44 Even though they extended credit believing the prop- 
erty to be the agent’s merely from his possession of it, they 
could not hold it. 


§ 604. Factors’ acts.—Statutes in England and in a 
number of States, commonly known as Factors’ Acts, have for 
their purpose the protection of pledgees and other transferees 
who have relied upon the apparent ownership or power of dis- 
position of factors and other commercial agents, to whom goods 
or the documentary evidence of title to goods have been en- 
trusted by the owner.*® 


— Cal. App. —, 211 Pac. 267 
(where sending automobile to a 
salesroom for used cars was held 
to justify an inference that this 
one was sent there for sale). 
But compare Biggs v. Hvans 


baugh’s Cas. 342 (agent attempt- 
ing to pay his own debt with 
goods from  principal’s store): 
Burks v. Hubbard (1881), 69 Ala. 
379; Baker v. New York Nat. 
Bank? (1885), “100™Ne Ye S12, 29N; 


[1894], 1 Q. B. 88, Wambaugh’s 
Cas. 355; Gilman Oil Co. v. Norton 
(1893), 89 Iowa 434, 56 N. W. 663, 
48 Am. St. R. 400. 

See also Smith v. Clews (1887), 
AOS, INK NS PSB DOD IND ubey ISS 
Am. Rep. 502, s. c. 114 N. Y. 190, 
QIN ee LC One AT Ste R. Oais 
4 L. R. A. 392; Levi v. Booth 
(1882), 58 Md. 305, 42 Am. Rep. 
832; Baehr v. Clark (1891), 83 
Iowa 3138, 49 N. W. 840, 13 L. R. 
A. 717; Quinn v. Davis (1875), 78 
Pa. 15. 

43 See Hogg v. Snaith, supra; 
Stewart v. Woodward (1877), 50 
Vt. 78, 28 Am. Rep. 488, Wam- 


E. 452, 16 Abb. N. C. 458, 53 Am. 
Rep. 150, Mechem’s Cas. 596; 
First Nat. Bank v. Taliaferro 
(1890), 72 Md. 164, 19 Atl. 364; 
Grooms v. Harness Co. (1906), 79 
Ark. 401, 96 S. W. 185; Fisher v. 
Brown (1870), 104 Mass. 259, 6 
Am. Rep. 235. 

44 See Loomis v. Barker (1873), 
69 Ill. 860; Greene yv. Haskell 
(1858), 5 R. I. 447; Gage v. Stim- 
son (1879), 26 Minn. 64, 1 N. W. 
806; Farmers’, etc. Bank vy. King 
(1868), 57 Pa. 202, 98 Am. Dec. 
215, Mechem’s Cas. 590. 

45 Statutes of this sort, differ- 
ing more or less in details, are to 
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§ 605. Right to follow property or money into other forms. 
—If the agent, in violation of his duty, has invested his prin- 
cipal’s property or money in other forms of property or funds, 
the principal may follow and recover it or its proceeds, through 
any number of hands, and notwithstanding changes of form, 
as long as he can trace it and until it comes into the hands of a 
purchaser for value without notice.*6 

In the distribution of the assets of an insolvent agent, the 
principal who could trace his property or funds would prevail 
over the general creditors of the agent.*? 


§ 606. Right to rescind dealings and recover property, etc., 
where agent secretly in employment of other party.—As has 
been seen, an agent cannot, consistently with his duty, under- 
take to represent his principal where he is at the same time 
secretly in the employment of the other party.*® Where, there- 
fore, he was thus at the same time secretly in the employment 
of the other party, the principal is not absolutely bound, and 
he may, if he so elects, rescind dealings with the other party and 
recover from him what he has parted with to him. 

As has been seen also, it is not necessary for the principal 
in such a case to show that he has been injured or that the 
agent has in fact betrayed his interests; his right to repudiate 
the transaction is absolute, provided he acts promptly and be- 
fore the rights of innocent third parties have intervened. 


(1896), 73 Miss. 787, 19 So. 961, 
32 L. R. A. 631; Stevenson v. Kyle 
(1896), 42 W. Va. 229, 24 S. E. 
886, 57 Am. St. R. 854; Pearce v. 
Dill (1897), 149 Ind. 1386, 48 N. 


be found, for example, in New 
York, Maine, Maryland, Massa- 
chusetts, Ohio, Pennsylvania, and 
Rhode Island. 

46See Roca vy. Byrne (1895), 


145 N. Y. 182, 39 N. EB. 812, 45 
Am. St. R. 599; Midland National 
Bank vy. Brightwell (1898), 148 
Mo. 358, 49 S. W. 994, 71 Am. St. 
R. 608; First Nat. Bank v. Hum- 
mel (1890), 14 Colo. 259, 23 Pac. 
986, 20 Am. St. R? 257, 8 L. R.A. 
788: Gerard v. McCormick (1891), 
HZOMON: any 26 seem NOE, Sos: 
Tee Re AL 6234-00 Dovrah® vie Ell 


EH. 788, Goddard’s Cas. 801. 

47See Farmers’, etc. Bank vy. 
King (1868), 57 Pa. 202, 98 Am. 
Dec. 215, Mechem’s Cas. 590. 

48 See ante § 298. 

49 See New York Cent. Ins. Co. 
v. National Ins. Co. (1856), 14 N. 
Y. 85; United States Rolling Stock 
Co. vy. Atlantic R. Co. (1878), 34 
Ohio St. 450, 832 Am. Rep. 380. 
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§ 607. Right to rescind against third person who has col- 
luded with his agent to defraud him.—The principal may 
doubtless also rescind dealings which result from a collusion of 
the other party and the agent to defraud the principal. That 
an action at law to recover damages for the loss caused by 
such collusion, may be maintained, will be seen in a later sec- 
tion ;°° but the action for rescission would ordinarily be an 
alternative remedy. 

Fraud in imposing upon the principal a party with whom it 
was known that he was unwilling to deal, may also justify a 
rescission. 


3. Right to recover for Torts. 


§ 608. Principal may recover for injuries to him by third 
person.—For wrongs done or injuries committed by third per- 
sons to the property or interests of the principal which he has 
committed to his agent, the principal may ordinarily recover 
as though no agency existed. He has the title and usually the 
right to possession. He may maintain actions of replevin,®? 
trover,®? or trespass>* in an appropriate case. Deceit or mis- 
representation practiced upon the agent while acting for the 
principal by which the principal is injured, will justify an 
action by the principal.55 For a loss or injury by a bailee or 
carrier of the principal’s property, the principal may ordi- 
narily recover.5§ 


50 See post § 609. 

51 See Panama, etc. Co. v. India 
Rubber Co. (1875), 10 Ch. App. 
515. 

52 See White v. Dolliver (1873), 
113 Mass. 400, 18 Am. Rep. 502. 

53 See Gilmore v. Newton 
(1864), 91 Mass. (9 Allen) 171, 
85 Am. Dec. 749, Goddard’s Cas. 
807. 


64See Holly v. Huggeford 


(1829), 25 Mass. (8 Pick.) 73, 19 
Am. Dec. 303. 

55 See Perkins v. Evans (1883), 
61 Iowa 35, 15 N. W. 584: Patti- 
son v. Barnes (1866), 26 Ind. 209, 
Goddard’s Cas. 806. 

Not if made before the agency 
began: Moore vy. Haviland (1888), 
61 Vt. 58. 

56 See Central Ry. Co. v. James 
(1903), 117 Ga. 832, 45 S. B. 228 
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§ 609. Right to recover damages for collusion—The prin- 
cipal may also recover damages from third persons who have 
conspired or colluded with his agent to defraud him; and he 
may recover money which such persons have obtained from him 
by means of such collusion, or he may defeat a recovery against 
himself by showing such collusion.5” 

The fact that the agent also may be liable in such a case, does 
not release the third party who has actively participated in the 
wrongful act.58 


§ 610. Recovery for enticing agent away, disabling him, 
etc.—The principal may also maintain actions of tort against 
third persons who maliciously entice his agent to break his 
contract of service, or who maliciously arrest or imprison him 
so as to prevent him from performing, or who wilfully or neg- 
ligently so injure him as to disable him from performing the 
service, to the principal’s consequent loss.59 


67See Boston v. Simmons (1874), 70 N. C. 601, 16 Am. Rep. 


(1890), 150 Mass. 461, 23 N. HE. 
210, Mechem’s Cas. 598, 15 Am. 
St. R. 230, 6 L. R. A. 629; Mayor 
of Salford v. Lever [1891], 1 Q. 
B. Div. 168, Mechem’s Cas. 601; 
City of Findlay v. Pertz (1895), 
ASCE WAY (659665 Neds 427, 29: 
L. R. A. 188; Glaspie v. Keator 
(1898), 5 C. C. A. 474, 56 Fed. 
203; Shipway v. Broadwood 
[1899], 1 Q. B. 369; Grant v. Gold 
Syndicate [1900], 1 Q. B. 233. 

58 See Guernsey v. Davis (1903), 
67 Kan. 378, 73 Pac. 101. 


598See Haskins v. Royster 


TS Sta JONNSDUny. beet Onn. 
Hunt (1882), 55. Vt. 570, 45 Am. 
Rep. 639, Mechem’s Cas. 608; 
O’Neil v. Behanna (1897), 182 Pa. 
236, 8% Atl. 843, 61 Am. St. R. 
702, 38 L. R. A. 382 (injunction) ; 
Doremus v. Hennessy (1898), 176 
TS 60859 522N 5924) 545 NE: 
524, 68 Am. St. R. 203, 48 L. R. 
A. 797, 802; Jones v. Blocker 
(1871), 43 Ga. 331, Goddard’s Cas 
809; Walker v. Cronin (1871), 
107 Mass. 555. 

Sayre, 36 Harvard Law Review, 
663. 
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CHAPTER XVIII. 


OF SPECIAL CLASSES OF AGENTS. 


§611. In general. 
1. Of Attorneys at Law. 

612. Relation of attorney to 
client. 

613. How appointed. 

614. Duration of relation. 

615. Implied authority of attor- 
ney. 

616. Attorney bound to exercise 
utmost loyalty and honor. 

617. Dealings between attorney 
and client. 

618, 619. Confidential communica- 
tions privileged. 

620. Liability of attorney to 
client. 

621-623. Liability of attorney to 
third persons. 

624. Attorney’s right to compen- 


sation. 

625. —— Contingent compensa- 
tion. 

626. —— How reasonable value 
shown 


627. Attorney entitled to reim- 
bursement and indemnity. 

628. Attorney’s lien. 
2. Of Auctioneers. 

629. How authorized. 

630. Whose agent is he. 

631. Terms of sale. 

632. Implied authority. 


§ 611. In general—Some attention has 


633. Duties to principal. 

634. Liability to third persons 

635. For selling goods of a 
stranger. 

636. Compensation and lien. 

637. Liability of principal for 
acts of auctioneer. 

3. Of Brokers. 

638. In general. 

639. How authorized. 

640-642. What authority implied 

643. Duties to principal. 

644. Acting for both parties. 

645. Liability to third persons. 

646, 647. Compensation. 

648, 649. —— Revocation by prin- 
cipal. 

650. —— Several brokers. 

651. Compensation from both par- 
ties. 

652. Reimbursement, 
lien. 

4. Of Factors. 

653. Who is a factor. 

654. How appointed. 

655. Implied authority. 

656. Duties to principal. 

To obey instructions. 

To account, 

659. Factor’s right to compensa- 
tion, reimbursement, lien. 

660. Right to sue. 


indemnity, 


already been 


given (§§ 32-36) to certain classes of professional agents—i. e., 
persons whose business or profession it is to act for others in 
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OF SPECIAL CLASSES OF AGENTS [§§ 612, 613 
certain capacities. Some further attention to these special 
classes of agents seems here desirable. The most important of 
them, as already observed, are the Attorney at Law, the Auc- 
tioneer, the Broker, and the Factor. 


1. Of Attorneys At Law. 


§ 612. Relation of attorney to client—The attorney at 
law is an officer of the court in which he practices, and is, in 
some sense, an officer of the State. But the relation of the 
attorney to his client, in some of its aspects, is a relation of 
agency, and is, in general, governed by the same rules which 
apply to other agencies. It is this side of it only which is con- 
sidered here. 


§ 613. How appointed.—No formal authorization is ordi- 
narily necessary, but the attorney’s authority may be shown by 
the same kind of evidence which would suffice in other cases. 
It may, for example, be inferred from conduct, and a subse- 
quent ratification may cure the lack of precedent authorization. 

Moreover, when a duly admitted attorney appears for a party 
in a cause, the law presumes that his appearance was author- 
ized; and while this presumption is not conclusive, it will 
suffice until some showing is made to the contrary, and then the 
attorney may be required to produce his authority. 

Proceedings taken in reliance upon such an appearance are, 
by some courts, also presumed to be valid, and only to be im- 
peached upon a direct attack. If the principal is injured by 
the application of this rule to proceedings really unauthorized, 
it is said that he has a remedy against the attorney.! Other 
courts permit a showing to be made, even in collateral proceed- 
ings, that there was no authority.” 


1See Corbitt v. Timmerman 496, 34 Am. St. R. 513, 21 L. R. 


(1893), 95 Mich. 581, 55 N. W. 487, 
3havAm Ss StyeR: 586-n-Cochran’ wv. 
Thomas (1895), 131 Mo. 258, 33 
S. W. 6; Williams v. Johnson 
(1898), 112 N. Car. 424, 17 S. E. 


A. 848; Deegan v. Deegan (1894), 
22 Nev. 185, 37 Pac. 360, 58 Am. 
St. R. 742; Sanders v. Price 
(S99) bo SaCar. lasses Henle 

2See Hess v. Cole (1851), 23 N. 
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§ 614. Duration of relation—The general retainer of an 
attorney to conduct a cause is presumed to be an entire con- 
tract on his part for the whole suit, and he may not lawfully 
abandon the case before its termination without just cause and 
reasonable notice. But on the part of the client, the engage- 
ment, in the absence of an agreement to the contrary, is deemed 
to be at will merely, and he may discharge the attorney at any 
time upon paying him for services already rendered.? 

Where there is a definite contract respecting the duration, 
or the rights of the attorney, then, although the client may 
terminate the attorney’s authority to proceed further, he will 
be liable to the attorney for the breach of the contract if he 
terminates the relation without sufficient cause.* 


§ 615. Implied authority of attorney.—An attorney at law 
employed to conduct a case has implied authority to control 
the conduct and management of the cause, and to do all the 
things which are necessary or incidental to the prosecution or 
defense of the cause, and which affect the remedy only and not 
the right of action. His acts and stipulations, therefore, which 
affect the practice or procedure only will bind his client; but 
he has no implied authority to compromise or release his client’s 
cause of action, release liens, levies, or securities, grant ex- 
tensions of time on contracts or obligations, or waive or give 
up the substantial rights of his client. He may receive pay- 


J. L. 116; Parker v. Spencer 4See Weil v. Finneran (1902), 


(1884), 61 Tex. 155; Reynolds v. 
Fleming (1883), 30 Kan. 106, 46 
Am. Rep. 86, Mechem’s Cas. 615; 
Green v. Green (1889), 42 Kan. 
654, 22 Pac. 730, 16 Am. St. R. 
510; Kepley v. Irwin (1883), 14 
Neb. 300, 15 N. W. 719; Anderson 


v. Hawhe (1885), 115 Ill. 33, 3 N. 


E. 566. 

8 See Tenney v. Berger (1883), 
93 N. Y. 524, 45 Am. Rep. 263; 
Underwood vy. Lewis (1894), 2 Q. 
B. 306. 


70 Ark. 509, 69 S. W. 310; French 
v. Cunningham (1897), 149 Ind. 
632, 49 N. E. 797; Webb v. Tres- 
cony (1888), 76 Cal. 621, 18 Pac. 
796; Bartlett v. Savings Bank 
(1889), 79 Cal. 218, 21 Pac. 743, 
12 Am. St. R. 139; Scheinesohn v. 
Lemonek (1911), 84 Ohio St. 424, 
95 N. EH. 913, Ann. Cas. 1912C, 737 

5 See Moulton v. Bowker (1894), 
115 Mass. 36, 15 Am. Rep. 72, 
Mechem’s Cas. 619; Kirk's Ap- 
peal (1878), 87 Penn. 2438, 30 


412 


OF SPECIAL CLASSES OF AGENTS [§ 616 
ment of the claim, either before or after judgment, and may 
take the necessary steps to enforce the judgment; but he may 
not release the Judgment without payment in full, or assign it, 
or receive anything but money in payment.® 

As in the case of other agents, his client may continue to be 


bound by his acts after a discharge unless notice of that fact be 
given.” 


§ 616. Attorney bound to utmost loyalty and honor.— 
The attorney is bound to exercise the highest honor and integ- 
rity towards his client; not to take his case if he has any ad- 
verse interest, either of his own or of some other person, which 
will prevent his giving his individual allegiance to his client; 
and, having entered upon the relationship, to maintain at all 


times the utmost loyalty to his client’s interests.® 


Am. Rep. 357; Mechem’s Cas. 
621; Nichells v. Nichells (1895), 
5 N. Dak. 125, 64 N. W. 73, 57 
Amst ks 040, d3qlun ke As b15: 
Smith v. Jones (1896), 47 Neb. 
108,66 No We 195.53) Am. St-¢R: 
519; Gardner v. Mobile R. Co. 
(1898), 102 Ala. 635, 15 So. 
271, 48 Am. St. R. 84; Garrett v. 
Hanshue (1895), 53 Ohio St. 482, 
LOPS ADS OANa, ony Lymn, vs',  aysle 
Bonney v. Morrill (1869), 57 Me. 
868; Union Mut. L. Ins. Co. v. 
Buckman (1884), 100 Ind. 63; 
Dalton v. Railway Co. (1893), 159 
Mass. 221, 34 N. E. 261, 38 Am. 
St. R. 410; Amnglo-Amer. etc. Co. 
v. Dyer (1902), 181 Mass. 593, 64 
N. E. 416, 92 Am. St. R. 487; 
Fleishman v. Meyer (1905), 46 
Oreg. 267, 80 Pac. 209; Brockley 
v. Brockley (1888), 122 Pa. 1, 15 
Atl. 646; Beliveau v. Amoskeag 
Co. (1894), 68 N. H. 225, 40 Atl. 
734, 44 L. R. A. 167. 

There is much dispute about 


the implied authority of an attor- 
ney to compromise the claim, or 
to confess judgment against his 
client, or to submit the claim to 
arbitration. 

6See Smith vy. Kidd (1877), 68 
N. Y. 130, 23 Am. Rep. 157; Cram 
v. Sickel (1897), 51 Neb. 828, 71 
N. W. 724, 66 Am. St. R. 478; 
Watt v. Brookover (1891), 35 W. 
Va. 323, 138 S. HE. 1007, 29 Am. St. 
R. 811; Hendry v. Benlisa (1896), 
37 Fla. 609, 20 So. 800, 34 L. R. 
A. 283; State v. Ballinger (1905), 
41 Wash, 23, 82 Pac. 1018, 3 L. R. 
AGE (NeGS.) tz 

7 See Beliveau v. Amoskeag Co. 
(1894), 68 N. H. 225, 40 Atl. 734, 
44 L. R. A. 167. 

8See Strong v. International 
Building Union (1899), 183 Ill. 
97, 55 N. EB. 675, 47 L. R. A. 792; 
Darlington’s Estate (1892), 147 
Pa. 624, 23 Atl. 1046, 30 Am. St 
R. 776; Cox v. Sullivan (1849). 
7 Ga. 144, 50 Am. Dec. 386; San. 
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Like other agents also, he must avsolutely refrain from per- 
mitting his own interests to conflict with those of his client. 
He may not buy his client’s property at sales made in the 
progress of the proceedings or litigation in which he is con- 
cerned, except with the full and intelligent consent of his client. 
He may not profit by his own defaults, or take advantage of his 
information or situation to make gains for himself, at his 
client’s expense.2 He may not purchase, and hold adversely, 
the subject matter of the controversy. If he violates his duty 
in any of these respects, his client may charge him as a trustee. 


§ 617. Dealings between attorney and client.—Dealings 
between attorney and client, such as the purchase of the client’s 
property by the attorney, the sale of the attorney’s property 
to the client, and the like, are, by reason of the position of the 
parties, justly subject to the suspicion of an undue influence. 
This is especially true of alleged gifts from the client to the 
attorney. 

In order to be upheld, all dealings between the parties must 
be characterized by the utmost fairness and good faith. Some 
cases hold transfers from the client to the attorney to be abso- 
lutely voidable at the option of the client; but the true rule 
seems to be that, while they will be scrutinized with great strict- 


guinetti v. Rossen (1906), 12 Cal. 
App. 623 (where the court says 
that “an attorney at law should 
be a paragon of candor, fairness, 
honor and fidelity in all his deal- 
ings with those who place their 
trust in his ability and integrity, 
and he will at all times and under 
all circumstances be held to the 
full measure of what he ought to 
be’); Peirce v. Palmer (1910), 
31 R. I. 482, 77 Atl. 201; Pilling 
v. Benson (1912), 34 R. I. 519, 
84 Atl. 1005. 

9See Olson v. Lamb (1898), 56 
Neb. 104, 76 N. W. 4388, 71 Am. 
St. R. 670; Hoff v. Irvine (1891), 


108 Mo. 378, 18 S. W. 907, 32.Am. 
St. R. 609; Baker v. Humphrey 
(1879). 1010 UW. (S5 494, 925 Send: 
1065; Cunningham v. Jones 
(1887), 87 Kan. 477, 15 Pac. 572, 
1 Am. St. R. 257; Davis v. Kline 
(1888), 96 Mo. 401, 9 S. W. 724, 
2 L. R. A. 78; Roberts v. Gates 
(1906), 146 Mich. 169, 109 N. W. 
264; Bucher v. Hohl (1906), 199 
Mo. 320, 97 S. W. 922, 116 Am. 
St. R. 492. Compare Rogers v. 
Gaston (1890), 43 Minn. 189, 45 
N. W. 427; Butcher v. Chidester 
(1910), 68 W. Va. 488, 69 S. E. 
1009. 
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OF SPECIAL CLASSES OF AGENTS [§ 618 
ness, they will be upheld if they are entirely fair and voluntary, 
but of this the attorney has the burden of proof.!® 


§ 618. Confidential communications privileged—aAlIl dis- 
closures and communications made by the client to his attorney, 
during and under the confidence of the relation, and all infor- 
mation received by the attorney from the client or from his 
books or papers, and of a confidential nature, are ‘‘privileged,’’ 
and the attorney will not be permitted to disclose them without 
the consent of his client. The operation of the privilege is 
perpetual, and survives not only the relation of attorney and 
client, but the lives of the attorney and client as well.!2 It can 
only be removed when it becomes necessary for the attorney’s 
own protection against his client,!8 or for the furtherance of 
public justice, as where the client consults the attorney with 


reference to a proposed commission of crime.}4 


10 See Kidd v. Williams (1901), 
132 Ala. 140; 81 So. 458; 56) L.cR. 
A. 879; Cooley v. Miller (1909), 
L56nCaly 510, 105 Pac.198i5 SEI- 
more vy. Johnson (1892), 143 Ill. 
los cleNee He 413 Om Ames tk, 
AQl, -2ieeIay RayA, 3663). Mitchellayv: 
Colby (1895), 95 Iowa 202, 63 N. 
W. 769; Merryman v. Euler 
(1882), 59 Md. 588, 43 Am. Rep. 
564; Crocheron vy. Savage (1909), 
Tie NG ds EGOS OMSeeAtIIeoS arZo 
L. R. A. (N. S.) 679; Hamilton 
v. Allen (1910), 86 Neb. 401, 125 
Na WwW; 610, 28 EteRs A. (NieS:) 
723; Young v. Murphy (1903), 
120 Wis. 49, 97 N. W. 496; Het- 
rick v. Smith (1912), 67 Wash. 
664, 122 Pac. 563; James v. 
Steere (1888), 16 R. I. 367, 16 Atl. 
PASTS Oeell ) eAte 16448 SLOUL uve 
Smith (1885), 98 N. Y. 25, 50 Am. 
Rep. 632, Mechem’s Cas. 628; 
Barron v. Willis [1900], 2 Ch. 
121. 


Past crimes, 


11 This subject is now  fre- 
quently reguiated by statutes, but 
the statutes generally follow the 
main lines worked out by the 
courts. See White v. State 
(1888), 86 Ala. 69; Gabriel v. Mc- 
Mullin (1905), 127 Iowa 426, 103 
N. W. 355; Selden v. State (1889), 
KA Wisie 2 (eee Or NemeWe 218.9017, 
Am. St. R. 144; Butler v. Fayer- 
weather (1899), 33 C. C. A. 625, 
91 Fed. 458; O’Brien vy. Spalding 
(1897), 102 Ga. 490, 31 S. E. 100, 
66 Am. St. R. 202; Foster v. Hall 
(1831), 29 Mass. (12 Pick.) 89, 
22 Am. Dec. 400. 

12 Thus, the representatives of 
the attorney, after his death, 
would not be permitted to disclose 
papers or other information which 
he could not have disclosed. 

13 See Mitchell v. Bromberger 
(1866), 2 Nev. 345, 90 Am. Dec. 
550. 

i4See Orman v. State (1886), 
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§§ 619, 620] 


OUTLINES OF AGENCY 


committed before the attorney was consulted, would be under 


the protection of the privilege. 


§ 619. —— The privilege is the privilege of the client, 
and not of the attorney ;!5 and it may be waived by the client.1¢ 
It exists only when the communication can fairly be regarded 
as confidential,!7 and the relation of attorney and client must 


exist.18 


Where several persons employ the same attorney in the same 
matter, their communications are privileged as to third persons. 
but not in a controversy between themselves.!9 


§ 620. Liability of attorney to client—The attorney im- 
pliedly agrees with his client that he possesses and will exer- 
cise a reasonable degree of professional knowledge, skill and 


22 Tex. App. 604, 58 Am. Rep. 662; 
People v. Van Alstine (1885), 57 
Mich. 69, 23 N. W. 594. Compare 
Supplee v. Hall (1902), 75 Conn. 
17, 52 Atl. 407, 96 Am. St. R. 188, 
(contemplated fraud not within 
this exception). 

15 See Brooks v. Holden (1900), 
175 Mass. 187, 55 N. EB. 802. 

16 See Brooks v. Holden, supra; 
Phillips v. Chase (1909), 201 
Mass. 444, 87 N. E. 755, 131 Am. 
St. R. 406. 

17 Casual conversations, state- 
ments made openly in the pres- 
ence of other persons, or when 
the circumstances otherwise rebut 
the presumption of confidence, are 
not included. See Thompson v. 
Kilborne (1856), 28 Vt. 750, 67 
Am. Dec. 742; Ferguson v. Mce- 
Bean (1891), 91 Cal. 63, 27 Pac. 
518, 14 L. R. A. 65; House v. 
House (1886), 61 Mich. 69, 27 N. 
W. 858, 1 Am. St. R. 570; Michael 
yv. Foil (1888), 100 N. Car. 178, 


6 S. E. 264, 6 Am. St. R. 577; 
Champion v. McCarthy (1907), 
228 Ill. 563, 81 N. E. 808, 10 Ann. 
Cas. 517, 11 L. R. A. (N. S.) 1052. 
18 See Union Pac. R. Co. v. Day 
(1904), 68 Kan. 726, 75 Pac. 1021. 
It is not, however, necessary that 
there should be any formal re- 
tainer, or that a fee shall be paid: 
Bruley v. Garvin (1909), 105 Wis. 
625, 81 N. W. 1038, 48 L. R. A. 
839; State v. Herbert (1901), 63 
Kan. 516, 66 Pac. 236. 
Communications to a law stu- 
dent are not privileged: Schub- 
kagel v. Dierstein (1890), 131 Pa. 
46, 18 Atl. 1059, 6 L. R. A. 481. 
19 See Seip’s Estate (1894), 163 
Pa. 423, 30 Atl. 226, 438 Am. St. 
R. 803; Haley v. Eureka County 
Bank (1891), 21 Nev. 127, 26 Pac. 
64,12 L. R. A. 815. 
One may not waive for the 
other: Herman v. Schlesinger 
(1902), 114 Wis. 382, 90 N. W. 460. 
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OF SPECIAL CLASSES OF AGENTS [§ 621 
diligence. He does not agree that he knows all the law, and 
will make no mistakes, or commit no errors of judgment; but 
he will be liable if he is ignorant of the well settled rules of 
law or practice, from which his client sustains injury.?° 

The attorney may hold himself out as possessing more than 
ordinary skill, and, if he does, his responsibility may be meas- 
ured accordingly. 

He will also be liable to his client for losses sustained by 
him, caused by the failure of the attorney to exercise reason- 
able care, skill and diligence in performing the service he has 
undertaken, such as collecting claims, bringing suit, trying the 
cause, examining titles, preparing contracts, and the like.?! 

The degree of diligence which would satisfy an ordinary 
case may be insufficient, where the attorney undertakes the 
service with knowledge that unusual diligence or promptness 
is requisite to the accomplishment of the desired object in that 
particular case. ; 

The fact that he was acting gratuitously will ordinarily be 
no excuse for negligence in performing what he had under- 
taken.2 

He is usually liable for the negligence and defaults of his 
partners and clerks in the same manner as for his own.?3 


§ 621. Liability of attorney to third persons.—The attor- 
ney is not liable to third persons for the neglect of duties which 
he owes to his client only.24 Thus, it has been held that he is 


20 See Cochrane v. Little (1889), 
71 Md. 323, 18 Atl. 698; Citizens’, 
etc., Ass’n v. Friedley (1889), 123 
Ind. 143, 23 N: EY 1075, 18 Am. 
St. R. 320, 7 L. R. A. 669; Babbitt 
vy. Bumpus (1887), 73 Mich. 331, 
41 N. W. 417, 16 Am. St. R. 585; 
Goodman vy. Walker (1857), 30 
Ala. 482, 68 Am. Dec. 134. 

21 See Stevens v. Walker (1870), 
55 Ill. 151; Waln v. Beaver 
(1894), 161 Pa. 605, 29 Atl. 114, 
493; Drury v. Butler (1898), 171 


Mass. 171, 50 N. E. 527; Forrow v. 
Arnold (1900); 22 R. 1..305, 47 
Atl. 693. 

22 See Lawall v. Groman (1897), 
USO Raw ho2,037 Atle98, 5% Am. 
St. R. 662. 

23 See Livingston v. Cox (1847), 
6 Pa. 360; Walker v. Stevens 
(1875), 79 Ill. 193. 

24See Atwell v. Jenkins (1895), 
163 Mass. 362, 40 N. E. 178, 28 
LR: Ay 694, 
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§§ 622, 623] OUTLINES OF AGENCY 

not liable to a third person who, in fact, relied upon and was 
misled by a defective examination of title, made for the client, 
and without employment by or reference to such third person.*® 
So it has been held that a disappointed legatee under a will 
drawn by the attorney at the request of his client, could not 
recover damages from the attorney for his alleged negligence 
in so drafting the will that the legacy failed.?¢ 


§ 622. —— So the attorney is not liable ordinarily to 
third persons upon the contracts which he makes for his client, 
where his agency is disclosed, and the attorney does not pledge 
his personal responsibility.27 He may, however, make himself 
liable in such a case if he extends his personal credit, and it 
frequently becomes a question of fact as to whether or not he 
has done so.28 The rules governing similar questions in other 
cases are usually applicable here. 


He is frequently held personally responsible, unless he has 
clearly excluded his own liability, for the clerk’s and sheriff’s 
fees for issuing and serving process at his request.?9 


§ 623. He will not ordinarily be liable to third per- 
sons who may be injured by malicious or wrongful actions in- 


26 See Savings Bank v. Ward 
(1879), 100 U. S. 195, 25 L. Ed. 
621; Houseman y. Girard Ass’n 
(1876) 81 Pa. 256; Dundee Mortg. 
& Trust Co. v. Hughes (1884), 20 
Fed. 39. ‘ 

26 See Buckley v. Gray (1895), 
110 Cal. 339, 42 Pac. 900, 52 Am. 
St. R. 88, 31 L. R. A. 862. 

27 See Covell v. Hart (1878), 14 
Hun (N. Y.) 252, Wambaugh’s 
Cas. 545; Russell v. Ferguson 
(1905), 77 Vt. 438, 60 Atl. 802. 

28 See as to expense of printing 
briefs, etc: Argus Co. v. Hotch- 
kiss (1907), 121 N. Y. App. Div. 


378, 107 N. Y. Supp. 138; Cameron 
Sun v. McAnaw (1897), 72 Mo. 
App. 196; Trimmier v. Thompson 
(1893), 41 S. Car..125, 19 S. B 
291% 

Where he acts for an insane 
client, see Yonge vy. Toynbee 
[1910]5 1K. Bi 7215 for’ aynon- 
existing principal: Attleboro Nat. 
Bank v. Wendell, 64 Hun (N. Y.) 
208. 

29See Heath v. Bates (1881), 
49 Conn. 342, 44 Am. Rep. 234; 
Tilton v. Wright (1882), 74 Me. 
214, 43 Am. Rep. 578; Judson vy, 
Gray (1854), 11 N. Y. 408, 
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OF SPECIAL CLASSES OF AGENTS [§§ 624, 625 
stituted by his client in which he was merely the attorney; but 
he will be liable if he shares and aids his client’s malice, or if 
he acts from malice of his own. He will also be liable, with 
his client, where he directs the service of void or illegal process. 
He will not ordinarily be liable for the excesses or misconduct 
of the officer who serves the process, unless he directed or par- 
ticipated in them.*° 


§ 624. Attorney’s right to compensation—Unless he has 
undertaken to serve gratuitously, the attorney is entitled to 
compensation for his lawful services. The amount to be paid 
may be fixed by the contract of the parties if fairly made, or it 
may be left to be determined according to the usages prevailing, 
if any, and if none, then according to the reasonable value of 
the service rendered.*! 


§ 625. Contingent compensation.—A contract for 
compensation contingent upon success is generally regarded as 
valid; and, in most States, it is no less valid because the attor- 
ney is to receive as his compensation a portion of the money 
or thing recovered, if the contract was fairly made and is not 
extortionate or oppressive.22 Some courts have deemed such 
a contract champertous, but it is now generally agreed that it is 
not so, unless the attorney was also to carry on the suit at his 
own expense. 

In a number of States, statutes exist respecting the right of 
the parties to agree upon the matter of the attorney’s compen- 
sation. 


80 See Peck v. Chouteau (1886), 45; Bartlett v. Savings Bank 


91 Mo. 138, 60 Am. Rep. 236; Cook 
v. Hopper (1871), 23 Mich. 511; 
Burnap v. Marsh (1852), 13 Il. 
535; Smith v. Gayle (1877), 58 
Ala. 600; Hardy v. Keeler (1870), 
56 Ill. 152. 

81 See Davis v. Webber (1899), 
66 Ark. 190, 49 S. W. 822, 45 L. 
R. <A. 196; Russell v. Young 
(1889), 86 C. C. A. 71, 94 Fed. 


(1889), 79 Cal. 218, 21 Pac. 7438, 12 
Am. St. R. 139. 

None where contract illegal, as 
for services in defending proposed 
crimes: Bowman vv. Phillips 
(1889), 41 Kan. 364, 21 Pac. 230, 
13 Am. St. R. 292, 3 L. R. A. 631. 

82See Stanton v. Embrey 
(1876), 93 U. S. 548, 23 L, Ed. 
983, Mechem’s Cas. 631; Duke v. 
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§§ 626-628] OUTLINES OF AGENCY 

§ 626. —— How reasonable value shown.—When no 
amount has been agreed upon, the attorney is entitled to re- 
cover the reasonable value of his services, and, for the purpose 
of proving this, he may call other lawyers as witnesses to give 
their opinion, though, of course, their opinions are not con- 
clusive. In such cases the nature and difficulty of the matter, 
the amount involved, and the character and standing of the 
attorney, may be considered in determining the value.*% 


§ 627. Attorney entitled to reimbursement and indemnity. 
—The attorney is also entitled to reimbursement for such neces- 
sary and legitimate expenses as were properly incurred on the 
client’s account, and were not covered by the compensation to 
be paid; and to indemnity for any liability properly incurred 
in his client’s behalf.4 

He is, of course, not entitled to either, if the disbursement 
or liability was caused by his own default or breach of duty. 


§ 628. Attorney’s lien—For the purpose of securing the 
payment of his costs and charges, the attorney is entitled to a 
lien. This lien is of two kinds: 

1. A general or retaining lien which entitles him to retain 
any papers, property or money of his client coming into the 
attorney’s hands in his professional capacity, until his claim 
is paid; and this lien, by the weight of modern authority, se- 
cures the general balance of his account. 

2. <A special or charging lien, which exists in most States 
and which attaches, not to the cause of action, but to the judg- 


Harper (1877), 66 Mo. 51, 27 Am. 
Rep. 314; Blaisdell v. Ahern 
(1887), 144 Mass. 393, 59 Am. Rep. 
99; Perry v. Dicken (1884), 105 
Pa. 88, 51 Am. Rep. 181. 

83 See Stanton v. Embrey, su- 
pra; Eggleston v. Boardman 
(1877), 37 Mich. 14; Louisville, 
etc., R. Co. v. Wallace (1891), 
186 Ill. 87, 26 N. EH. 493, 11 L. R. 
A. 787; Selover v, Bryant (1893), 


54 Minn. 434, 56 N. W. 58, 40 
Am) St. R. 1349,.21) Le Reva. 418: 
Ward v. Kohn (1898), 7 C. C. A. 
314, 58 Fed. 462; Davis v. Webber 
(1899), 66 Ark. 190, 49 S. W. 822, 
45 L. R. A. 196. : 

84See Clark v. Randall (1859), 
9 Wis. 135, 76 Am. Dec, 252; Sib- 
ley v. Rice (1899), 58 Neb. 785, 
79 N. W. 711; Hughes vy. Zeigler 
(1873), 69 Ill. 38. 
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OF SPECIAL CLASSES OF AGENTS [§§ 629, 6380 
ment, money or property recovered by the services of the at- 
torney, and secures the payment of his costs and charges in 
that particular suit.%5 

In many States the attorney’s lien is regulated by statutes 
which frequently differ from the common law rules. 


2. Of Auctioneers. 


§ 629. How authorized.—The auctioneer does not require 
to be authorized in any particular manner; though the au- 
thority must contemplate a sale by auction, for general author- 
ity to sell property does not justify a sale by auction.%¢ 

Parol authority is usually sufficient, even to sell land, though, 
as has been seen, statutes in some States now require written 
authority for a contract to sell land.®7 


§ 630. Whose agent is he.——The auctioneer is primarily 
the agent of the one who employs him to make the sale, and he 
remains his agent until he accepts the bid. At that time, he 
becomes the agent of the buyer also, with the assumed assent 
of both parties, to enable him to sign a memorandum of the 
sale which shall bind both seller and buyer.*8 


85 See Goodrich v. McDonald 
(1889), 112 N. Y.157,19 N. EH. 649, 
Mechem’s Cas. 633; In re Wilson 
(1882), 12 Fed. 235, Mech. Cas. 
638; Weeks v. Judges (1889), 73 
Mich. 256, 41 N. W. 269 Mechem’s 
Cas. 648; Hanna vy. Island Coal 
Co. (1892), 5 Ind. App. 163, 31 N. 
E. 846, 51 Am. St. R. 246, and note; 
Manning y. Leighton (1891), 65 
Vt.-84, 26 Atl. 258, 24 LL. R. A. 
684; Randall v. Van Wagenen 
(1889), 115° N. Y. 527, 22° N. BD. 
361, 12 Am. St. Rep. 828. 

86 See Towle v. Leavitt (1851), 
23 N. H. 360, 55 Am. Dec. 195, 
Mechem’s Cas. 358. 

87 See Doty v. Wilder (1854), 


15 Ill. 407, 60 Am. Dec. 756; John- 
son v. Dodge (1856), 17 Ill. 433; 
Wambaugh’s Cas. 56. (Statute in 
Illinois now requires written au- 
thority.) 

88 See Doty v. Wilder, supra; 
Kennell v. Boyer (1909), 144 
Iowa 303, 122 N. W. 941, Ann. 
Cas; 1912A, 118%, 24-0. ROA. ON. 
S.) 488; Garth v. Davis (1905), 
1200 Ky, 067985. Siow. 692) 117 
Am. St. R. 571; Love v. Harris 
(1911), 156 N. Car. 88, 72 S: E. 
150, Ann. Cas. 1912D, 1065, 36 L. 
R. A. (N. S.), 927. 

This implied authority would 
not include other contracts than 
the memorandum of the sale. 
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8§ 631-633] OUTLINES OF AGENCY 


§ 631. Terms of sale.—The owner of the property to be 
sold has the primary right to fix the terms and conditions of 
the sale, and, where they are made known at the sale, or the 
buyer is charged with notice of them, a purchaser can not 
acquire a good title in violation of them. But secret limita- 
tions would not affect the rights of a purchaser who has relied 
in good faith upon the usual powers exercised by such agents.%? 

If the owner has prescribed no terms, the auctioneer may fix 
terms, within the limit of what is reasonable and usual in such 
cases. i 

This authority is limited to the time of the sale. 


§ 632. Implied authority—The auctioneer has implied 
authority to accept the bid, and to receive the price, though he 
may not sell for anything except money, or receive anything 
but money in payment of the price; or permit the goods to be 
delivered without payment. He may sue in his own name to 
recover the price of personal property sold by him. He has 
no implied power to delegate his authority, or to sell on credit, 
or to rescind the sale, or to sell at private sale, or to warrant 
the quality of goods sold, unless that is usual. Like other 
agents, he is disqualified to sell to himself.‘ 


§ 633. Duties to principal—The auctioneer is bound to 
his principal to observe loyalty and good faith, and to exer- 
cise reasonable skill and diligence.*! 


89 See Farr v. John (1867), 23 183, 58 Am. Rep. 715. 
Iowa, 286, 92 Am. Dec. 426; Bush 40See Thompson vy. Kelly 
v. Cole (1863), 28 N. Y. 261, 84 (1869), 101 Mass. 291, 3 Am. Rep. 
Am. Dec. 343, Mechem’s Cas. 650. 3538, Mechem’s Cas. 653; Boinest 
If the terms have been properly v. Leignez, 2 Rich. (S. C.) L. 464, 
announced, the fact that a par- Mechem’s Cas. 655; Blood vy. 
ticular buyer did not hear them French (1857), 9 Gray (Mass.), 
would not relieve him: Kennell 197; Dodd v. Farlow (1865), 11 
v. Boyer, supra. Allen 426, 87 Am. Dec. 726. 
Announced terms may be shown 41 See Hicks v. Minturn (1838), 
to have been waived: Mitchell 19 Wend. (N. Y.) 550. 
v. Zimmerman (1895), 109 Pa. 
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He must obey instructions, take reasonable care of the goods, 
and account to the principal for their proceeds.* 


§ 634. Liability to third persons.—The auctioneer who 
discloses his principal and sells as agent only, and within the 
limits of his authority, incurs no liability to third persons on 
the contract of sale; but if he conceals his principal, or pledges 
his own responsibility he may be personally liable upon the 
contract.*8 

He may also be liable to third persons for injuries which 
they sustain by reason of his assuming to act without author- 


ity. 44 


§ 635. —— For selling goods of a stranger.—It has been 
held that an auctioneer who receives and sells the goods of a 
stranger is liable, even though he acted in good faith, suppos- 
ing them to be the goods of the person from whom he received 
them. But other cases hold that he is not so liable where he 
has paid over the money to the person from whom he received 
the goods, before he had. notice of the fact that such person 
was not the owner. The weight of authority seems to be that 
he is liable in these cases also.* 


42 See Steele v. Elimaker (1824), 
11 Serg. & R. (Pa.) 86; Mont- 
gomery v. Pacific Coast Land Bu- 
reau (1892), 94 Cal. 284, 29 Pac. 
640, 28 Am. St. R. 122; Tripp v. 
Barton (1880), 13 R. I. 130. 

Cannot compel principal to ac- 
cept in settlement anything other 
than the agreed mode or medium 
of payment: MRindles v. Borde- 
wyk (1912), 30 S. Dak. 4389, 139 
N. W. 113. 

43 See Bush v. Cole (1863), 28 
N. Y. 261, 84 Am. Dec. 343, Me 
chem’s Cas. 650; Seemuller v. 
Fuchs (1885), 64 Md. 217, 54 Am. 
Rep. 766; Meyer v. Redmond 
(1912), 205 N. Y. 478, 98 N. E. 


906, 841) aR. AS ON2 S38 675: 
Dent v. McGrath (1867), 3 Bush 
(Ky.) 174. 

44Not liable for not holding 
sale as announced: Harris v. 
Nickerson (1873), L. R. 8 Q. B. 
286, Mechem’s Cas. 659. 

45See Farebrother v. Ansley 
(1808), 1 Camp. 343; Higgins v. 
Lodge (1887), 68 Md. 229, 11 Atl. 
846, 6 Am. St. R. 437, Mechem’s 
Cas. 656; Frizzell v. Rundle 
(1889), 88 Tenn. 396, 12 S. W. 
918, 17 Am. St. R. 908; Robinson 
v. Bird (1893), 158 Mass. 357, 33 
N. HB. 577, 35 Am. St. Rep. 495; 
Kearney vy. Clutton (1894), 101 
Mich. 106, 59 N. W. 419, 45 Am. 
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§§ 636-638] OUTLINES OF AGENCY 

§ 636. Compensation and lien.—The auctioneer is entitled 
to compensation for his services, at the agreed or the usual 
rate; and to reimbursement for his necessary and proper ex- 
penditures and liabilities. He has a special property in the 
goods delivered to him for sale, and a lien upon the goods and 
their proceeds for his commissions and charges.*@ 


§ 637. Liability of principal for acts of auctioneer.—The 
principal is bound, as in any other case of agency, by the con- 
tracts made by the auctioneer within the scope of the authority. 
And to the same extent as in other cases, also, he is affected by 
the representations which the auctioneer makes in order to 
effect a sale.*? 


3. Of Brokers. 


§ 638. In general.—Brokers, as has been seen, are of many 
kinds, according to the special branch of trade which they pur- 
sue, such as stock brokers, merchandise brokers, insurance 
brokers, real estate brokers, and the like; but their functions 
are substantially the same. Their authority and obligations are 
much controlled by usage, with which it is not only their right 
but their duty to comply, unless otherwise directed.*8 Usage, 
however, will not justify a departure from positive instructions, 
or the disregard of an express contract. 


St. R. 394; Consolidated Co. v. 47See Cockcroft v. Muller 


Curtis [1892], 1 Q. B. 495; Milli- 
ken v. Hathaway (1888), 148 
Mass. 69, 19 N. E. 16,1 L. R. A. 
510. A fortiori will be liable if 
he had notice of the third per- 
son’s rights: Morrow Shoe Mfg. 
Co. v. New England Shoe Co. 
(1893), 6 C. C. A. 508, 57 Fed. 
685, 24 L. R. A. 417. 

46 See Webb v. Smith (1885), 
30 Ch. Div. 192, Mechem’s Cas. 
661. 


CSTD itl Nigy acta kobertsuys 
French (1891), 153 Mass. 60, 26 
N. E. 416, 25 Am. St. R. 611, 10 
Ti. Re A. 656: 

48 See Bibb v. Allen (1892), 149 
USS: 5.481 0135 Supa Che o50 sels, 
ed. 819; Skiff v. Stoddard (1893), 
63 Conn. 198, 26 Atl. 874, 21 L. R. 
A. 102; Fairly v. Wappoo Mills 
(1894), 44 S. Car. 227, 22 S. RB. 
108, 29 L. R. A. 215; De Cordova 
v. Barnum (1892), 180 N. Y. 615, 
29 N. E. 1099, 27 Am. St. R. 538. 


424 


OF SPECIAL CLASSES OF AGENTS [§§ 639, 640 


They are primarily negotiators of contracts. They seldom 
have possession of the property respecting which they deal, and 
can rarely make either actual transfers or deliveries. In the 
ease of stockbrokers, the contrary is not infrequently true.* 

Since he ordinarily acts in pursuance of particular instruc- 
tions, the broker is usually to be deemed a special agent, and 
can bind his principal only while acting in pursuance of the 
limitations put upon his authority.® 


§ 639. How authorized.—No particular method of author- 
ization is ordinarily necessary, but the same methods which 
will suffice in other cases are usually sufficient here. Written 
authority is not ordinarily required. The fourth section of the 
statute of frauds, in its relation to contracts for the sale of 
land, and the seventeenth section, as to contracts for the sale 
of goods, wares and merchandise, required a note or memoran- 
dum of the contract to be made in writing, but in neither case 
was the authority required to be conferred by writing. The 
rule respecting contracts for the sale of land has, in some States, 
been changed by statutes requiring written authority; and in 
a few States there are special statutory provisions respecting 
the employment of real estate brokers. 


§ 640. What authority implied——The authority of the 
broker includes, by implication, as in other cases, authority to 
do those things which are reasonably necessary and proper 
to carry into effect the main authority conferred, unless the 
contrary is declared, and to comply with the established usages 
of the business. He has no implied authority to delegate his 
powers, except under the same circumstances which justify it 


49 A  stock-broker, purchasing (1869), 41 N. Y. 235; Covell v. 
and carrying stocks on margin for Loud (1883), 135 Mass. 41, 46 Am. 
a customer, is usually regarded Rep. 446. 
as a pledgee of them; in some 50See Clark v. Cumming 
States, he is regarded as an (1886), 77 Ga. 64, 4 Am. St. R, 72, 
owner. See 7 Minnesota Law Re- Mechem’s Cas. 668; Monson _v. 
view, 398; 35 Harvard Law Re- Kill (1893), 144 Ill. 248, 33 N. K. 
view, 485; Markham v. Jaudon 43. 
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§§ 641, 642] OUTLINES OF AGENCY 
in the case of other agents. His acts usually should be done 
in the name of his principal only.®! 

Where he has not been limited as to the price at which he 
shall buy or sell, he has implied authority to fix the price, if he 
acts in good faith and confines himself to the usual price, or 
to a fair and reasonable one where there is no usage. Where 
he is limited, he should follow his instructions, and he can only 
bind his principal otherwise, where the other party reasonably 
believes that no limit had been fixed.5* 


§ 641. Where he is expected to close a binding con- 
tract, he would have implied authority to make and sign the 
necessary memorandum to make the contract effective under 
the statute of frauds.5® The real estate broker, however, as 
commonly employed by oral request or informal writings, is 
usually not deemed to be authorized to make a binding contract 
of sale at all; but, in the ordinary case, is merely expected to 
find a purchaser to whom the principal may sell.54 It might, on 
the other hand, be advantageous or necessary for him to secure 
from the purchaser he produces the latter’s written offer to 
purchase, which the principal by accepting could turn into a 
binding contract. 


§ 642. —— He has no general authority to sell with a 
warranty of quality, but may give one where such a warranty 
is usually given with such goods at that time and place. If 
not restricted, he may sell upon a reasonable credit. When not 
entrusted with the possession of the goods he sells, he has no 


51 See Delafield v. Smith 
(1889), 101 Wis. 664, 78 N. W. 
170, 70° Am. St. R. 938: Haas Vv. 


903), 119 Ga. 124545 SH. 980: 
53 See Coddington v. Goddard 
(1860), 82 Mass. (16 Gray) 436. 


Ruston (1895), 14 Ind. App. 8, 42 
N. H. 298, 56 Am. St. R. 288. 

52 See Bigelow v. Walker (1852), 
24 Vt. 149, 58 Am. Dec. 156; Hard- 
wick v. Kirwan (1900), 91 Md. 
285, 46 Atl. 987; Bass Dry Goods 
Co. v. Granite City Mfg. Co. 


54See Duffy v. Hobson (1870), 
40 Cal. 240, 6 Am. Rep. 617; Car- 
stens v. McReavy (1890), 1 Wash. 
359, 25 Pac. 471; McCullough v. 
Hitchcock (1899), 71 Conn. 401, 
42 Atl. 81; Campbell v. Galloway 
(1897), 148 Ind. 440, 47 N. B. 818. 
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OF SPECIAL CLASSES OF AGENTS [§§ 643, 644 
implied authority to receive payment. Having once made a 
valid contract, he has no implied authority to rescind it.55 


§ 643. Duties to principal—The broker must obey the 
principal’s instructions, and will be liable for a loss caused by 
his disobedience. He owes to his principal the possession and 
exercise of a reasonable degree of care, skill and diligence. He 
must be faithful to the interests of his principal, and must 
not allow his own interests or those of any other employer to 
conflict with those of his principal. He must also, like other 
agents, inform his principal of all facts coming to his knowl- 
edge, which he is at liberty to communicate, and which it is 
material for the principal to know for the protection of his 
interests. Especially must he inform the principal of any 
adverse interests to which he is already pledged.®¢ 


§ 644. Acting for both parties—He will not be allowed 
to represent both parties to the transaction, without the full and 
intelligent consent of both, except, perhaps, in those cases in 
which he acts as mere middle-man, bringing the parties to- 
gether and then leaving them to contract for themselves.57 


55 See Hitchcock v. Griffin & 
Skelley Co. (1894), 99 Mich. 447, 
58 N. W. 378, 41 Am. St. R. 624; 
Andrews y. Kneeland (1826), 6 
Cow. (N. Y.) 354; Dodd v. Farlow 
(1866), 11 Allen (Mass.) 426, 87 
Am. Dec. 726; Adams v. Fraser 
(A897 in cr Co Ce AnelO8 y 82ehed: 
211; Saladin v. Mitchell (1867), 
Abe Ela. 

66 See Galigher v. Jones (1889), 
1297 Ul S193.) sup: Ct. Soo, 32 
eed. 65858 “Daussie “av. Hart 
(1874), 58 N. Y. 425; Baker v. 
Drakes (1373), So. Nase 2idle 13 
Aiea reps 50% 660 Ney. 518, 23 
Am. Rep. 80; Farnsworth v. Hem- 
mer (1861), 1 Allen (Mass.) 494, 
79 Am. Dec. 756; Levy v. Spencer 
(1893), 18 Colo, 532, 33 Pac. 415, 
36 Am St. R. 303. 


Broker may not ordinarily buy 
the property himself, without the 
principal’s intelligent consent. 
Rich ve Black (1896), 173: Ba. 
92, 33 Atl. 880. Consent given 
where broker concealed material 
facts, may be withdrawn, Rod- 
man v. Manning (1909), 53 Oreg. 
336, 99 Pac. 657, 20 I. R. A. (N. 
S.) 1158, and Note. But where 
broker was to have all he could 
get for the property above a cer- 
tain price, for his commission, 
held, that he might buy the prop- 
erty himself at price named. 
Hutton v. Sherrard (1914), 183 
Miche356; 50 Ne Wealeo, lan RA: 
1915H, 976. 

57 See Rice v. Wood (1873), 
113 Mass. 138, 18 Am. Rep. 459, 
Mechem’s Cas. 12; Bell v. McCon- 
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Contracts made while the broker is secretly in the employ- 
ment of the other party are voidable by the principal as in other 
similar cases.58 


§ 645. Liability to third persons.—The broker will not be 
personally liable to third persons upon the contracts which he 
makes with them for his principal, where he discloses the name 
of his principal, and contracts in his name and within the 
limits of his authority; though he may make himself person- 
ally liable by exceeding his authority, concealing his principal, 
or contracting on his own responsibility.®? 

Since he usually has not possession, he is not so likely to lay 
himself open to a charge of conversion, as the factor or auction- 
eer. He will, however, be liable, it seems, where he receives 
and sells the property, such as stocks, of a third person, even 
though he acted in good faith, supposing that the person from 
whom he received the stock for sale was the true owner, and 
although he has paid over the proceeds to such person.® 


§ 646. Compensation.—The broker is entitled to his com- 
pensation when he has completed his undertaking. If a real 
estate broker, for example, is employed to find a purchaser for 
land, he is entitled to his compensation when he has found and 
produced a person ready, willing and able to buy on the terms 
proposed, or, if no terms are fixed, to whom the principal sells. 
He is not to be deprived of his compensation, if he has found 
such a purchaser, because the principal subsequently changer 
his mind or his terms, or because the principal’s title fails, or 


nell (1881), 37 Ohio St. 396, 41 
Am. Rep. 528, Mechem’s Cas. 5388; 
Vinton v. Baldwin (1882), 88 Ind. 
104, 45 Am. Rep. 447, Mechem’s 
Cas. 664. 

58 See Ferguson v. Gooch (1896), 
94 Va. 1, 26 S. EH. 397, 40 L. R. A. 
234; Cannell v. Smith (1891), 142 
Pa. St. 25, 21 Atl. 793, 12 L. R. A. 
395. 


59 See Simmons v. Moore (1885), 
100 N. Y. 140, 2 N. E. 640, Me- 
chem’s Cas. 505. 

60 See Swim v. Wilson (1891), 
90 Cal. 126, 27 Pac. 33, 25 Am. 
St. R. 110, 13 L. R. A. 605, and 
cases cited ante § 396; Roach vy. 
Turk (1872), 56 Tenn. (9 Heisk.) 
708, 24 Am, Rep. 360. Compare 
Leake v. Watson (1893), 58 Conn. 
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because he can not make a satisfactory conveyance.®! It is not 
usually necessary in such a case that the broker shall have 
actually completed a binding contract. It is enough if he is 
the procuring cause of the sale, though the transaction is con- 


eluded by the principal. 


According to many eases, the prin- 


cipal is lable, although he did not know, when he made the sale, 
that he was dealing with a buyer found by the broker.® 

The same general rules would apply to the undertaking of 
a broker to procure a loan, sell personal property, and the 


like.® 


§ 647, 


If a time has been prescribed, the broker 


must perform within that time; if no time were prescribed, he 
must ordinarily perform within a reasonable time, and before 
the principal has revoked his authority.® 

Where terms are prescribed, the performance of the broker 


must comply with those terms. 


As will be observed, the real estate broker has, usually, very 
few of the functions of an agent; he is more like a person work- 
ing for a reward or competing for a prize. 


332, 20 Atl. 343, 18 Am. St. R. 270. 

61 See Vinton v. Baldwin (1882), 
88 Ind. 104, 45 Am. Rep. 447, Me- 
chem’s Cas. 664; Plant v. Thomp- 
son (1889), 42 Kan. 664, 16 Am. 
St. R. 512, Mechem’s Cas. 666; 
Sibbald v. Bethlehem Iron Co. 
(1881), 83 N. Y. 378, 38 Am. Rep. 
441, Mechem’s Cas. 301; Bracken- 
ridge v. Claridge (1898), 91 Tex. 
Boi, 44 8. 0W..619, 40 1s. KR. AL. 593; 


Gilder v. Davis (1893), 137 N. Y. 


504,05 N. Bb. 599; 20 LR: A. 398; 
Parker v. Walker (1888), 86 Tenn. 
565; Sturgeon v. Culver (1912), 
87 Kan. 404, 124 Pac. 419. 

62 As has been already seen, the 
real estate broker, as ordinarily 
employed, is not an agent to make 
a sale, but is a negotiator to pro- 
duce a purchaser. An agent 


might, of course, be employed in 
the other capacity. 

63 See Hight v. Marshall (1916), 
124 Ark. 512, 187 S. W. 433; Lane 
v. Cunningham (1913), 171 Mo. 
App. 17, 153 S. W. 525; Sussdorfft 
v. Schmidt (1873),-55 N. Y. 319. 
Contra; Quist v. Goodfellow 
(1906), 99 Minn. 509, 110 N. W. 
65, 9 Ann. Cas, 431, 8 L. R. A. 
(N. S.) 1538. Compare Fawley v. 
Sheldon (1917), 180 Iowa 795, 163 
N. W. 585; Ballard v. Archam- 
bault (1922), 176 Wis. 217, 186 
N. W. 622 

64See Vinton v. Baldwin, su- 
pra; Phillips v. Langlow (1909), 
55 Wash. 385, 104 Pac. 610; Sco- 
vill v. Upham (1893), 55 Minn. 
267, 56 N. W. 812. 

65 See Milligan vy. Owen (1904), 
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§ 648. Attempted revocation by principal—A prin- 
cipal who is employing a broker to sell land, for example, may 
agree that he will not sell the land himself, or employ any other 
broker to sell it. If he does not so agree, he is at liberty to sell 
the land himself before the broker does, and thus cut off the 
broker’s chance to earn the commission ;®* or to employ other 
brokers to endeavor to make the sale.67 The fact that he had 
agreed to give one broker an ‘‘exclusive agency,’’ would not 
ordinarily mean that he was not free to make a sale himself; 
it would only exclude other agents.® 


If the principal has made an agreement of either sort, and 
breaks it, he will be liable in damages; though the sale made in 
violation of it would not be affected, so far as the purchaser 
was concerned. 


§ 649. Unless there is an agreement to the contrary, 
the principal may ordinarily revoke the broker’s authority 
without liability at any time before the purchaser has been 
found, and in such a case the broker will not be entitled to any 
compensation for what he has done in endeavoring to find a 


123 Iowa 285, 98 N. W. 792. that he was not giving an exclus- 
66 It is said that the broker is ive right to sell); Hammond y. 
not entitled to notice here, be- Mau (1912), 69 Wash. 204, 124 
cause, under the circumstances, Pac. 377, 40 L. R. A. (N.S.) 1142. 
he understands that he is taking 68 See Dole v. Sherwood (1889), 
a chance. See White v. Benton 41 Minn. 535, 48 N. W. 569, 16 
(1903), 121 Iowa 354, 96 N. W. Am. St. R. 731, 5 L. R. A. 720: 
876; Mott v. Ferguson (1904), 92 Ingold v. Symonds (1904), 125 
Minn. 201, 99 N. W. 804. Contra: Iowa 82, 99 N. W. 718. As to giv- 
Woodall v. Foster (1891), 91 ing “exclusive sale,” see Roberts 
Tenn. 195, 18 S. W. 241. v. Harrington (1918), 168 Wis. 
See also Reams v. Wilson 217, 169 N. W. 603, 10 A. L. R. 
(1908), 147 N. Car. 304, 60 S. BE. 810, and note. 
1124. Principal may not sell to the 
67 See Cook v. Forst (1896), 116 hroker’s customer without pay- 
Ala. 395, 22 So. 540; Hill v. Jebb ing commission: McOmber v. 
(1892), 55 Ark. 574, 18 S. W. Campion (1922), 219 Mich. 604, 
1047; (here the principal stated 189 N. W. 181. 
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purchaser.®? Where, however, the broker has substantially and 
practically performed, the principal will not be permitted to 
revoke the authority, and then step in and complete the sale 
himself, for the very purpose of avoiding the payment of the 
commission.”° 

Moreover, courts have frequently found, in the circumstances 
of a particular case, the elements of an agreement that the 
broker, who had entered upon performance, should have a 
stated time,”! or a reasonable time,” in which to perform, so 
that the principal would be liable to the broker if he violated 
that agreement. 


§ 650. Several brokers.— Where two or more brokers 
are employed, each of whom claims that he found the purchaser, 
that one only is entitled to the commission whose services were 
the efficient procuring cause of the sale, even though the others 
may have also contributed in producing the result.”8 

If each produced a different purchaser, that broker would 
ordinarily be entitled to the commission who first complied with 
the terms of the principal’s offer. If several brokers complied 
simultaneously, the principal might have to pay a commission 
to each, though he could not sell to all of the purchasers so pro- 
duced, or, perhaps, did not sell to any of them. 


69See Cadigan v. Crabtree 
(1901), 179 Mass. 474, 61 N. E. 
Seep pe lu dts Aw Vis Looe Mass. ¢, 
70 N. B. 1033, 104 Am. St. R. 543, 
66 L. R. A. 982; Cronin v. Securi- 
ties Co. (1909), 163 Ala. 533, 50 
So. 915, 186 Am. St. R. 88. 

70See Sibbald v. Bethlehem 
Iron- Co. (1881), 838 N. Y. 378, 
38 Am. Rep. 441; Mechem’s Cas. 
301; Rees v. Pellow (1899), 38 
Cc. C. A. 94, 97 Fed. 167; Bowe v. 
Gage (1907), 182 Wis. 441, 112 N. 


W. 469, 12 L. R. A. (N. S.) 265. 


71See Rowan vy. Hull (1904), 
55 W. Va. 335, 47 S. HE. 92, 104 


Am. St. R. 998, 2 Ann. Cas. 884; 
Hartford v. McGillicuddy (1907), 
103 Me. 224, 68 Atl. 860, 12 Ann. 
Casi LOS saGn Ia. MReeAG. (CN Se) 
431; Lapham v. Flint (1902), 86 
Minn. 376, 90 N. W. 780. 

72See Glover v. Henderson 
(1894), 120 Mo. 367, 25 S. W. 175, 
41 Am. St. R. 695; Jaekel v. Cald- 
well (1893), 156 Pa. 266, 26 Atl. 
1068; Dodge v. Childers (1912), 
167 Mo. App. 448, 151 S. W. 749. 

73 See Whitcomb v. Bacon 
(1898), 170 Mass. 479, 49 N. E. 
742, 64 Am. St. R. 317; Stone v. 
Ferry (1908), 144 Ill. App. 191; 
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§§ 651, 652] OUTLINES OF AGENCY 


A sale through the agency of one ordinarily terminates the 
offer to pay a commission to the others. 


§ 651. Compensation from both parties——The broker, ordi- 
narily, can not have compensation from both parties, except 
when he acts as agent of both with their full knowledge and 
consent. With such knowledge and consent, he may act for 
both. 

Where, however, the broker was acting as a mere ‘‘middle- 
man,’’ bringing the parties together only and then leaving them 
to make their own bargains, — the broker standing entirely 
indifferent between them, — the rule forbidding double com- 
pensation, it is said, does not apply. In such a case, it is held, 
the broker may have compensation from each principal, al- 
though each may have been ignorant of the broker’s relations 
to the other.”4 

Not all authorities, however, assent to this view, unless in 
exceptional circumstances. 


§ 652. Reimbursement, indemnity and lien—The broker is 
entitled to reimbursement and indemnity like other agents, for 
losses and liabilities properly incurred, and advances made on 
his principal’s account; but not where the loss was caused by 
his own default or the advances were made to further a trans- 
action known to be unlawful.” 


The broker is ordinarily not in possession of the goods he 
sells, and therefore generally he has no right of lien. Where 


Votaw v. McKeever (1907), 76 100, 58 N. W. 916, 34 Am. St. R. 
Kan. 870, 92 Pac. 1120; Lewis v. 3238; Rice v. Davis (1890) 186 Pa. 
McDonald (1909), 83 Neb. 694, St. 439, 20 Atl. 513, 20 Am. St. R. 
120 N. W. 207; Higgins v. Miller 931; Twiss v. Herbst (1920), 95 
(1900), 109 Ky. 209, 58 S. W. 580; Conn. 278, 111 Atl. 201. 
Grinnell Co. v. Simpson (1911), 75 See Perin v. Parker (1888), 
64 Wash. 564, 117 Pac. 391. 126 Ill. 201, 18 N. E. 747, 9 Am. 
74See Rice v. Wood, supra; St. R. 571, 2 L. R. A. 336; Ellis 
Bell v. McConnell, supra; McDon-_ v. Pond Syndicate [1898], 1 Q. B. 
ald v. Maltz (1892), 94 Mich. 172, 426; Harvey vy. Merrill (1889), 
53 N. W. 1058, 34 Am. St. R. 331; 150 Mass. 1, 22 N. EB. 49, 15 Am. 
Montross v. Eddy (1892), 94 Mich. St. R. 159; Gillett v. Whiting 
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he has bought and received possession of goods or securities, 
he would be in a position to assert a lien. Since it is ordinarily 
his duty to contract in the name of his principal, he has usually 
no right to sue in his own name upon the contracts which he 
makes.78 


4. Of Factors. 


§ 653. Who he is.—The factor, as has been seen, is one 
whose business it is to receive and sell goods for a commission. 
He is often termed a commission-merchant. He differs from 
the broker in the fact that he is entrusted with the possession 
of the goods to be sold, and usually sells in his own name. 


§ 654. How appointed.—The authority of the factor may 
be created and terminated like that of other agents. No par- 
ticular method is ordinarily necessary. 


§ 655. Implied authority—He may sell the goods in his 
own name, may grant a reasonable credit, and may give a 
warranty where that is usual. Being entrusted with the pos- 
session of the goods, and being authorized to sell in his own 
name, he may receive so much of the payment for the goods 
as is to be paid at the time of the sale, or as may become due 
in the usual course of business and in accordance with the 
terms of the contract, while the matter still remains in his 
hands. 

Being only an agent, and not an owner, he has no implied 
authority to pledge or transfer the goods for his own debt, 
though by statutes, called Factors’ Acts, now found in several 
States, innocent pledgees are protected. He. has no implied 
authority to exchange the goods, to delegate his authority, to 
compromise the claim for the purchase price, to make nego- 
tiable paper, or to receive anything but money in payment for 
the goods.7? 

(1894), 141 N. Y. 71, 35 _N. E. 939, 77See, generally, Pinkham vy. 
38 Am. St. R. 762. Crocker (1885), 77 Me. 563, Me- 
76 See Fairlie v. Fenton (1870), chem’s Cas. 676; Warner v. Mar- 


L. R. 5 Exch. 169, Mechem’s Cas. tin (1850), 11 How. (U. S.) 209, 
669, Wambaugh’s Cas. 561. 13 L, ed. 667, Mechem’s Cas, 678; 
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§§ 656, 657] OUTLINES OF AGENCY 
Having completed a sale, he has thereafter no implied au- 
thority to rescind it, or to alter the terms or extend the time. 


§ 656. Duties to principal.He must act in good faith, be 
loyal to his trust, and exercise reasonable skill, care and dili- 
gence, in the execution of his authority.% He has no more 
right than any other agent to deal with the goods on his own 
personal account. 


§ 657. To obey instructions—He must ordinarily 
obey the instructions of the principal as to the time, amounts, 
places, and terms of sale; and he will be liable to the principal 
for losses caused by his disobedience.7? But where he has made 
advances on the goods to his principal, he may sell contrary 
to orders, for his own reimbursement, if the principal has ne- 
glected to reimburse him within a reasonable time after demand; 


Mechanic’s Ins. Co. v. Kiger 
(1880), 108 U. S. 352, 26 L. Ed. 
433, Mechem’s Cas. 686; Commer- 
cial Bank v. Hurt (1892), 99 Ala. 
130;°12So: 568, 19 1, R: Al 704, 
42 Am. St. R. 38; Romeo v. Mar- 
tucci (1900), 72 Conn. 504, 45 Atl. 
1, 99, 47 L. R. A. 601; First Na- 
tional Bank v. Schween (1889), 
127 Tile 5735" 208N. ES 631, Am: 
St. R. 174; Argersinger v. Mac- 
naughten (1887), 114 N. Y. 535, 
21 N. EB. 1022, 11 Am. St. R. 687. 

Whether bailment or sale, see 
Peek vy. Heim (1889) 127 Pa. St. 
500, 17 Atl. 984, 14 Am. St. R. 
865; Barnes Safe Co. v. Bloch 
Bros. Co. (1893), 38 W. Va. 158, 
18 S. E. 482, 22 L. R. A. 850, 45 
Am St. R. 846. 

Pledge of Goods: See Paterson 
v. Tash (1742), 2 Strange 1178, 
Wambaugh’s Cas. 253; Decker v. 
Storage Co. (1921), 173 Wis. 87, 


180° N. W. 256, 17 A. L. R. 416; 
McCarthy v. Crawford (1908), 
238 Ill. 38, 86 N. E. 750, 29 L. R. 
A. (N. 8.) 252; 11 California Law 
Review, 127; ante § 604. 

78 See Phillips v. Moir (1873), 
69 Ill. 155, Mechem’s Cas. 671; 
Conway v. Lewis (1888), 120 Pa. 
St. 215, 13 Atl. 826, 6 Am.St. R: 
700; Usborne v. Stephenson 
(1899), 36 Oreg. 328, 58 Pac. 1103, 
48 L. R A. 432; Sims v. Miller 
(GS92)h SiS. Car s40 25 Ges ser 
155, 34 Am. St. R. 762; Charlotte 
Oil Co. v. Hartog (1898), 29 C. CG. 
A. 56, 85 Fed. 150. 

79 See Talcott v. Chew (1885), 
27 Fed. 273, Mechem’s Cas. 689; 
Lehman y. Pritchett (1887), 84 
Ala. 512, Mechem’s Cas. 693; 
Hatcher v. Comer (1884), 73 Ga. 
418, Mechem’s Cas. 698; Comer v. 
Way (1894), 107 Ala. 300, 19 So. 
966, 54 Am. St. R. 93. 
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and he is not obliged to sell at a price fixed by the principal 
when he would thereby imperil his security.®° 


§ 658. —— To account.—It is the duty of the factor to 
account to his principal for all goods, property and moneys of 
the principal, which come into his hands as factor, after deduct- 
ing his own proper advances and commissions.®! 

This duty to account would extend to gains or profits made 
by the factor, as a fruit of the agency, though in violation of 
his duty of loyalty and good faith. 

Where the factor sells upon a del credere commission he guar- 
antees the payment of the price.® 


§ 659. Factor’s right to compensation, reimbursement, lien. 
—The factor is entitled to compensation, reimbursement and 
indemnity, like other agents. He has also a lien upon the 
goods in his possession, and upon the price of those sold, and 
on securities taken for goods sold, to secure the payment of 
the general balance of the account between himself and his 
principal, and he may sell the goods to satisfy his claim.§ 

Whether the factor must enforce his lien before calling for 
reimbursement is in dispute.%4 


§ 660. Right to sue.—He may sue in his own name for the 
price of the goods sold by him; and he has such a special prop- 


80 See Davis v. Kobe (1886), 36 
Minn. 214, 30 N. W. 662, 1 Am. St. 


Rep. 378, Mechem’s Cas. 717; 
Comer v. Way (1894), 107 Ala, 


R. 663, Mechem’s Cas. 700. 

81See Cooley v. Betts (1840), 
24 Wend. (N. Y.) 203, Mechem’s 
Cas. 702. 

82 See Lewis v. Brehme (1870), 
83 Md. 412, 3 Am. Rep. 190, Me- 
chem’s Cas. 706; Balderston v. 
National Rubber Co. (1893), 18 
R. I. 338, 27 Atl. 507, 49 Am. St. 
Roe dias 

83 See McGraft v. Rugee (1884), 
69 Wis. 406, 19 N. W. 530, 50 Am. 


300, 19 So. 966, 54 Am. St. R. 93; 
Warren v. First Nat. Bank 
S93) aml le Opes Nak a t22, 
2D) lak ALe 46, 

84See Balderston v. Nat. Rub- 
ber Con (1893)>_ 18 RR. F338," 27 
Atl. 507, 49 Am. St. R. 772; Mur- 
phy Co.’s Estate (1906), 214 Pa 
258, 638 Atl. 745, 6 Ann. Cas. 308, 
bed Re A. CN: S:)) 1147; 4 Dolan 
vy. Thompson (1879), 126 Mass. 
183, Mechem’s Cas. 684. 
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erty in the goods that he may maintain actions of trespass, 
replevin and trover against a third person who injures them 
or deprives him of their possession.®5 


85 See Ilsley v. Merriam (1851), Dec. 721; Fitzhugh vy. Wiman 
61 Mass. (7 Cush.) 242, 54 Am. (1854), 9 N. Y. 659. 
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STATUTORY PROVISIONS 


In several of the States, the law of agency has been, to a greater or 
less extent, made the subject of statutory enactment. The most im- 
portant of these provisions are here appended. 


CALIFORNIA, NORTH AND SOUTH DAKOTA, AND MONTANA. 


The provisions of the North and South Dakota codes and that of 
Montana are substantially copied from those of California. The Cali- 
fornia sections are here given. The corresponding sections for North 
Dakota will be found in Revised Code, 1899, §§ 4303-4355; for South 
Dakota in Revised Code, 1903, §§ 1656-1708; and for Montana in Code 
of 1907, §§ 5413-5465. The California sections are taken from Civil 
Code of 1906, §§ 2295-2369. 


CALIFORNIA. 
ARTICLE I. DEFINITION OF AGENCY. 


Src. 2295. [Agency, what.] An agent is one who represents another 
called the principal, in dealings with third persons. Such representa- 
tion is called agency. 

Sec. 2296. [Who may appoint, and who may be an agent.] Any 
person, having capacity to contract, may appoint an agent; and any 
person may be an agent. 

So. 2297. [Agents, general or special.] An agent for a particular 
act or transaction is called a special agent. All others are general 
agents. 

Src. 2298. [Agency, actual or ostensible.] An agency is either 
actual or ostensible. 

Seo. 2299. [Actual agency.] An agency is actual when the agent is 
really employed by the principal. 

Sec. 2300. [Ostensible agency.] An agency is ostensible when the 
principal intentionally, or by want of ordinary care, causes a third 
person to believe another to be his agent, who is not really employed 
by him, 
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Agtictp II. AUTHORITY Gr AGENTS. 


Sec. 2304. [ What authority may be conferred.] An agent may be 
uuthorized to do any acts which (his) principal might do, except those 
to which the latter is bound to give his personal attention. 

Seo. 2305. [Agent may perform acts required of principal by code.] 
Every act which, according to this Code, may be done by or to any 
person, may be done by or to the agent of such person for that pur- 
pose, unless a contrary intention clearly appears. 

Sec. 2306. [Agent cannot have authority to defraud principal.] An 
agent can never have authority, either actual or ostensible, to do an 
act which is, and is known or suspected by the person with whom he 
deals to be, a fraud upon the principal. 

Sec. 2307. [Creation of agency.] An agency may be created, and 
an authority may be conferred, by a precedent authorization or a sub 
sequent ratification. 

Src. 2308. [Consideration unnecessary.] A consideration is not nec- 
essary to make an authority, whether precedent or subsequent, bind 
ing upon the principal. 

Sec. 2309. [Form of authority.] An oral authorization is sufficient 
for any purpose, except that an authority to enter into a contract re- 
quired by law to be in writing can only be given by an instrument in 
writing. 

Src. 2310. [Ratification of agent’s act.] A ratification can be made 
only in the manner that would have been necessary to confer an orig- 
inal authority for the act ratified, or, where an oral authorization 
would suffice, by accepting or retaining the benefit of the act, with 
notice thereof. 

Sec. 2311. [Ratification of part of a transaction.] Ratification of 
part of an indivisible transaction is a ratification of the whole. 

SEc. 2312. [When ratification void.] A ratification is not valid un- 
less, at the time of ratifying the act done, the principal has power to 
confer authority for such an act. 

Seo. 2313. [Ratification not to work injury to third persons.] No 
unauthorized act can be made valid, retroactively, to the prejudice of 
third persons, without their consent. 

Sec. 2314. [Rescission of ratification.] A ratification may be re- 
scinded when made without such consent as is required in a contract, 
or with an imperfect knowledge of the material facts of the transac- 
tion ratified, but not otherwise. 

Sec. 2315. [Measure of agent’s authority.] An agent has such au- 
thority as the principal, actually or ostensibly, confers upon him, 

SEc. 2316. [Actual authority, what.] Actual authority is such as a 
principal intentionally confers upon the agent, or intentionally or by 
want of ordinary care allows the agent to believe himself to possess, 

Sec, 2317. [Ostensible authority, what.] Ostensible authority is 
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such as a principal intentionally, or by want of ordinary care, causes 
or allows a third person to believe the agent to possess. 

Seo. 2318. [Agent’s authority as to persons having notice of re- 
strictions upon it.] Every agent has actually such authority as is 
defined by this title, unless specially deprived thereof by his principal 
and has even then such authority ostensibly, except as to persons who 
have actual or constructive notice of the restriction upon his authority. 

Sec, 2319. [Agent’s necessary authority.] An agent has authority: 

1. To do everything necessary or proper and usual in the ordinary 
course of business for effecting the purpose of his agency; and, 

2. To make a representation respecting any matter of fact not in- 
cluding the terms of his authority, but upon which his right to use 
his authority depends, and the truth of which cannot be determined 
by the use of reasonable diligence on the part of the person to whom 
the representation is made. 

Sec. 2320. [Agent’s power to disobey instructions.] An agent has 
power to disobey instructions in dealing with the subject of the agency 
in cases where it is clearly for the interest of his principal that he 
should do so, and there is no time to communicate with the principal. 

Src, 2321. [Authority to be construed by its specific rather than by 
its general terms.] When an authority is given partly in general and 
partly in specific terms, the general authority gives no higher powers 
than those specifically mentioned. 

Sec. 2322. [Exceptions to general authority.] An authority ex- 
pressed in general terms, however broad, does not authorize an agent: 

1. To act in his own name, unless it is the usual course of business 
to do so; 

2. To define the scope of his agency; or, 

3. To do any act which a trustee is forbidden to do by article two 
of chapter one of the last title. 

Sro. 2323. [What included in authority to sell personal property.] 
An authority to sell personal property includes authority to warrant 
the title of the principal, and the quality and quantity of the property. 

Sec. 2324. [What included in authority to sell real property.] An 
authority to sell and convey real property includes authority to give 
the usual covenants of warranty. 

Src. 2325. [Authority of general agent to receive price of property.] 
A general agent to sell, who is intrusted by the principal with the 
possession of the things sold, has authority to receive the price. 

Src. 2326. [Authority of special agent to receive price.] A special 
agent to sell has authority to receive the price on delivery of the 
things sold, but not afterwards. 

ARTICLE III. MuruAL OBLIGATIONS OF PRINCIPALS AND THIRD PERSONS. 


Sro. 2330. [Principal, how affected by acts of agent within the scope 
of his authority.] An agent represents his principal for all purposes 
within the scope of his actual or ostensible authority and all the rights 
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and liabilities which would accrue to the agent from transactions 
within such limit, if they had been entered into on his own account, 
acerne to the principal. 

Sec. 2331. [Principal, when bound by incomplete execution of au- 
thority.] A principal is bound by an incomplete execution of an au- 
thority when it is consistent with the whole purpose and scope thereof, 
but not otherwise. 

Sec. 2332. [Notice to agent, when notice to principal.] As against 
a principal, both principal and agent are deemed to have notice of 
whatever either has notice of, and ought, in good faith and the exer- 
cise of ordinary care and diligence, to communicate to the other. 

Sec. 2333. [Obligation of principal when agent exceeds his author- 
ity.] When an agent exceeds his authority, his principal is bound by 
his authorized acts so far only as they can be plainly separated from 
those which are unauthorized. 

Sec. 2334. [For acts done under a merely ostensible authority.] A 
principal is bound by acts of his agent, under a merely ostensible 
authority, to those persons only who have in good faith and without 
(want of ordinary care), incurred a liability, or parted with value, 
upon the faith thereof. In the South Dakota, North Dakota, and 
Montana Codes, “ordinary negligence” is substituted for “want of ordi- 
nary care.” 

Sec. 2335. [When exclusive credit is given to agent.] If exclusive 
credit is given to an agent by the person dealing with him, his prin- 
cipal is exonerated by payment or other satisfaction made by him to 
his agent, in good faith, before receiving notice of the creditor’s elec- 
tion to hold him responsible. 

Src. 2336. [Rights of person who deals with agent without knowl- 
edge of agency.] One who deals with an agent, without knowing or 
having reason to believe that the agent acts as such in the transac- 
tion, may set off, against any claim of the principal arising out of the 
same, all claims which he might have set off against the agent before 
notice of agency. 

SEc. 2337. [Instrument intended to bind principal does bind him.] 
An instrument within the scope of his authority, by which an agent 
intends to bind his principal, does bind him, if such intent is plainly 
inferable from the instrument itself. 

Sec. 2338. [Principal’s responsibility for agent’s negligence or omis- 
sion.] Unless required by or under the authority of law to employ 
that particular agent, a prinvipal is responsible to third persons for 
the negligence of his agent in the transaction of the business of the 
agency, including wrongful acts committed by such agent in and as a 
part of the transaction of such business, and for his willful omission 
to fulfill the obligations of the principal. 

Sec. 2339. [Principal’s responsibility for wrongs willfully commit- 
ted by the agent.] A principal is responsible for no other wrongs 
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committed by his agent than those mentioned in the last section, un- 
less he has authorized or ratified them, even though they are com- 
mitted while the agent is engaged in his service. 


ABTICLE IV. OBLIGATIONS OF AGENTS TO THIRD PERSONS. 


SEo. 2342. [Warranty of authority.] One who assumes to act as an 
agent, thereby warrants, to all who deal with him in that capacity, 
that he has the authority which he assumes. 

Sec. 2348. [Agent’s responsibility to third persons.] One who as- 
sumes to act as an agent is responsible to third persons as a principal 
for his acts in the course of his agency, in any of the following cases, 
and in no others: 

1. When, with his consent, credit is given to him personally in a 
transaction; 

2. Wheu he enters into a written contract in the name of his prin- 
cipal, without believing, in good faith, that he has authority to do 
50; OF, 

38. When his acts are wrongful in their nature. 

Sec. 2344. [Obligation of agent to surrender property to third per- 
son.] If an agent receives anything for the benefit of his principal, 
to the possession of which another person is entitled, he must, on de- 
mand, surrender it to such person, or so much of it as he has under 
his control at the time of demand, on being indemnified for any ad- 
vance which he has made to his principal in good faith, on account of 
the same; and is responsible therefor, if, after notice from the owner, 
he delivers it to his principal. 

SEo. 2345. [Code provisions governing.]. The provisions of this ar- 
ticle are subject to the provisions of part one of the first division of 
this Code. 


ARTICLE V. DELEGATION OF AGENCY. 


Sec. 2349. [Agent’s delegation of his powers.] An agent, unless 
specially forbidden by his principal to do so, can delegate his powers 
to another person in any of the following cases, and in no others: 

1. When the act to be done is purely mechanical; 

2. When it is such as the agent cannot himself, and the subagent 
can, lawfully perform; 

3. When it is the usage of the place to delegate such powers; or, 

4. When such delegation is specially authorized by the principal. 

Sec. 2350. [Agent’s unauthorized employment of subagent.] If an 
agent employs a subagent without authority, the former is a principal 
and the latter his agent, and the principal of the former has no con- 
nection with the latter. 

Seo. 2351. [Subagent rightfully appointed, represents principal.] 
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A subagent, lawfully appointed, represents the principal in like man- 
ner with the original agent; and the original agent is not responsible 
to third persons for the acts of the subagent. 


ARTICLE VI. TERMINATION OF AGENCY. 


Src. 2355. [Termination of agency.] An agency is terminated, as 

to every person having notice thereof, by: 

The expiration of its term; 

The extinction of its subject; 

The death of the agent; 

His renunciation of the agency; or, 

. The incapacity of the agent to act as such. 

Src. 2356. [Same.] Unless the power of an agent is coupled with 
an interest in the subject of the agency, it is terminated as to every 
person having notice thereof, by: 

1. Its revocation by the principal; 

2. His death; or, 

3. His incapacity to contract. 


Om oo po 


PARTICULAR AGENCIES. 
ARTICLE I. AUCTIONEERS. 


Sec. 2362. [Auctioneer’s authority from the seller.] An auctioneer, 
in the absence of special authorization or usage to the contrary has 
authority from the seller only as follows: 

1. To sell by public auction to the highest bidder; 

2. To sell for cash only, except such articles as are usually sold on 
credit at auction; 

3. To warrant in like manner with other agents to sell, according 
to section 2323; 

4. To prescribe reasonable rules and terms of sale; 

5. To deliver the thing sold upon payment of the price; 

6. To collect the price; and, 

7. To do whatsoever else is necessary, or proper and usual, in the 
ordinary course of business for effecting these purposes. 

Sec. 2363. [Auctioneer’s authority from the bidder.] An auctioneer 
has authority from a bidder at the auction, as well as from the seller, 


to bind both by a memorandum of the contract as prescribed in the 
title on sale. 


ARTICLE II. Factors. 


Seo. 2367. [Factor, what.] A factor is an agent, as defined in 
section 2026. Montana as California; but North Dakota and South 
Dakota insert after “agent,” as follows:—“who is employed to buy 
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or sell property in his own nume, and who is intrusted by his principal 
with possession thereof.” 

Src. 2368. [Actual authority of factor.] In addition to the author- 
ity of agents in general, a factor has actual authority from his prin- 
cipal, unless specially restricted: 

1. To insure property consigned to him uninsured; 

2. To sell, on credit, anything intrusted to him for sale, except such 
things as it is contrary to usage to sell on credit; but not to pledge, 
mortgage, or barter the same; and, 

3. To delegate his authority to his partner or servant, but not to 
any person in an independent employment. 

Src. 2369. [Ostensible authority.] A factor has ostensible authority 
to deal with the property of his principal as his own, in transactions 
with persons not having notice of the actual ownership. 


GEORGIA. 
Code of 1911. 
ARTICLE I. RELATION OF PRINCIPAL AND AGENT AMONG THEMSELVES. 


Sec. 3569. [How it arises.] The relation of principal and agent 
arises wherever one person, expressly or by implication, authorizes 
another to act for him, or subsequently ratifies the acts of another in 
his behalf. 

Sec. 3570. [Words of description.] An instrument signed by one 
as agent, trustee, guardian, administrator, executor, or the like, with- 
out more, is the individual undertaking of the maker, such words be- 
ing generally words of description. 

Sec. 3571. [What may be done by agent.] Whatever one may da 
himself may be done by an agent, except such personal trusts in which 
special confidence is placed on the skill, discretion, or judgment of the 
person called in to act; so an agent may not delegate his authority 
to another unless specially empowered to do so. 

Sec. 3572. [HExecutors, etc., may convey by attorney in fact.] Execu- 
tors, administrators, guardians and trustees are authorized to sell and 
convey property by attorneys in fact, in all cases where they may law- 
fully sell and convey in person. 

Sec. 3573. [Who may be agent.] Any person may be appointed an 
agent who is of sound mind; so a principal is bound by the acts of 
his infant agent, but a feme covert cannot be an agent for another 
than her husband except by his consent, in which case he is bound 
by her acts. 

Sec, 3574. [Agency created, how—agents of corporations.] The act 
creating the agency must be executed with the same formality (and 
need have no more) as the law prescribes for the execution of the act 
for which the agency is created. A corporation may create an agent 
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in its usual mode of transacting business, and without its corporate 
seal. 

Src. 3575. [Revocation.] 1. Generally, an agency is revocable at 
the will of the principal. The appointment of a new agent for the 
performance of the same act, or the death of either principal or agent, 
revokes the power. If, however, the power is coupled with an interest 
in the agent himself it is not revocable at will; and in all cases the 
agent may recover from the principal, for an unreasonable revocation, 
any damages he may have suffered by reason thereof. 

2. But every creditor or other person advancing money upon the 
pledge of a certificate of stock, or other script representing an owner- 
ship or interest in corporations in Georgia, shall have such an ir- 
revocable interest in such certificate of stock or other script as not 
to be affected by the death, insanity, or legal disability thereafter of 
the person in whose name such stock or other script stands upon the 
books of any corporation in Georgia; but such pledgee or holder of 
such stock or script assigned in blank, coupled with the power of at- 
torney, shall have the same right after the death, insanity or legal 
disability of the person in whose name said stock stands upon the 
books of said corporation, as before the death, insanity, or legal dis- 
ability of such person. 

Sec. 3576. [Agent limited by his authority.] The agent must act 
within the authority graated to him, reasonably interpreted; if he 
exceeds or violates his instructions, he does it at his own risk, the 
principal having the privilege of affirming or dissenting, as his in- 
terest may dictate. In cases where the power is coupled with an 
interest in the agent, unreasonable instructions, detrimental to the 
agent’s interest, may be disregarded. 

Src. 3577. [Money deposited by agent.] A principal may follow 
his money deposited by an agent in the latter’s name, and recover the 
same wherever found, unless the rights of innocent third parties have 
intervened. 

Sec. 3578. [Payment to agent failing to produce obligation.] Where 
money is due on a written evidence of debt, payment to an agent of 
the creditor who fails to produce the obligation is at the risk of the 
debtor. Non-production of the security rebuts the implication of au- 
thority arising from the agent’s employment, and it must be otherwise 
’ established. 

Sec. 3579. [Agents and fiduciaries to keep accounts.] It is the 
duty of agents, trustees, administrators, guardians, receivers, and all 
other fiduciaries to keep their accounts in a regular manner, and to 
be always ready with them supported by proper vouchers; neglect of 
this duty is ground for charging them with interest on balances on 
hand, and with costs. 

SEC. 4589, [Deposit by agent, bank failing.] If the money of a 
principal is deposited by a private agent, in the name of the principal, 
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{n the hands of a banker of good credit, and such deposit is according 
to the common usage of the place, the agent will not be responsible for 
any loss arising from the failure of the banker. 

Sec. 3581. [Diligence of an agent.] An agent for hire is bound to 
exercise, about the business of his principal, that ordinary care, skill, 
and diligence required of a bailee for hire. A voluntary agent, with- 
out hire or reward, is liable only for gross neglect. 

SEc. 3582. [Agent cannot buy or sell for himself.] Without the ex- 
press consent of the principal, after a full knowledge of all the facts, 
an agent employed to sell cannot be himself the purchaser; and an 
agent to buy cannot be himself the seller. 

SEc. 3583. [Personal profit.] The agent must not make a personal 
profit from his principal’s property; for all such he is bound to 
account. 

Sec. 3584. [Hstoppel.] An agent cannot dispute his principal’s title, 
except in such cases where legal proceedings, at the instances of others, 
have been commenced against him. 

Sec. 3585. [Agent of several.] Where several persons appoint an 
agent to do an act for their joint benefit, the instructions of one, not 
inconsistent with the general directions, shall protect the agent in his 
act. 

Sec. 3586. [Commission and expenses.] An agent who has dis- 
charged his duty is entitled to his commission and all necessary ex- 
penses incurred about the business of his principal. If he has vio- 
lated his engagement, he is entitled to no commission. 

Sec. 3587. [Broker’s right to commission.] The fact that property 
is placed in the hands of a broker to sell does not prevent the owner 
from selling, unless otherwise agreed. The broker’s commissions are 
earned when, during the agency, he finds a purchaser ready, able, and 
willing to buy, and who actually offers to buy on the terms stipulated 
by the owner. 

Sec, 3588. [Suit on breach of contract.] When the contract is for 
a year, and the employer wrongfully discharges the agent before the 
‘end of the year, the agent may either sue immediately for any special 
jnjury from the breach of the contract, or, treating the contract as 
rescinded, may sue for the value of the services rendered, or he may 
wait till the expiration of the year and sue for and recover his entire 
wages. 

Sec. 3589. [Subsequent earnings in mitigation.] When an agent 
has been improperly dismissed before the expiration of his time, earn- 
ings which were realized or might have been realized by him up to the 
end of the term should go in mitigation of damages. 

Src. 3590. [Illegal purpose.] No rights can arise to either party 
out of an agency created for an illegal purpose. 

Src. 3591. [Effect of ratification.] A ratification by the principal 
relates back to the act ratified, and takes effect as if originally au- 
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thorized. A ratification may be express, er implied from the acts or 
silence of the principal. A ratification once made cannot be revoked. 

Seo. 3592. [Of mingling goods.] An agent, by willfully mingling 
his own goods with those of his principal, does not create a tenancy 
in common, but if incapable of separation the whole belongs to the 
principal. 


ARTIcLE II. RIGHTS AND LIABILITIES OF PRINCIPAL AS TO THIRD PERSONS. 


Seo. 3598. [Principal, how far bound.] The principal is bound by 
all the acts of his agent within the scope of his authority; if the agent 
exceeds his authority, the principal cannot ratify in part and re- 
pudiate in part; he must adopt either the whole or none. 

Seo. $594. [Forms immaterial.] The form in which the agent acts 
is immaterial; if the principal’s name is disclosed, and the agent pro- 
fesses to act for him, it would be held to be the act of the principal. 

Sec. 3595. [Extent of authority.] The agent’s authority will be 
construed to include all necessary and usual means for effectually 
executing it. Private instructions or limitations not known to per- 
sons dealing with’ a general agent cannot affect them. In special 
agencies for a particular purpose, persons dealing with the agent 
should examine his authority. 

Sec. 3596. [Failing to disclose principal.] If an agent fails to dis- 
close his principal, yet, when discovered, the person dealing with the 
agent may go directly upon the principal, under the contract, unless 
the principal shall have previously accounted and settled with the 
izent. 

Sec. 3597. [Credit given to agent.] If the credit is given to the 
agent by the choice of the seller, he cannot afterward demand pay- 
ment of the principal. 

SEc. 3598. [Representations by agent.] The principal is bound by 
all representations made by his agent in the business of his agency, 
and also by his willful concealment of material facts, although they 
are unknown to the principal, and known only by the agent. 

SEc. 3599. [Notice to.] Notice to the agent of any matter connected 
with his agency is notice to the principal. 

SEc. 3600. [Notice to agent not bind principal, when.] Where an 
agent conspires with the other party, his principal is not bound there- 
by, nor charged with knowledge of facts thus acquired by his agent. 

Sec. 3601. [Principal bound for neglect and fraud.] The principal 
is bound for the care, diligence, and fidelity of his agent in his busi- 
ness, and hence he is bound for the neglect and fraud of his agent in 
the transaction of such business. 

Sec. 3602. [Injuries by another agent.] The principal is not liable 
io one agent for injuries arising from the negligence or misconduct of 
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other agents about the same business; the exception in case of rail- 
roads has been previously stated. 

Sec. 3603. [Trespass of agent.] The principal is not liable for the 
willful trespass of his agent, unless done by his command or assented 
to by him. 

Sec. 3604. [Benefit of contract to principal.] The principal shall 
have advantage of his agent’s contracts in the same manner as he is 
bound by them, so far as they come within the scope of his agency. 
If, however, the agency’ has been concealed, the party dealing with 
him may set up any defense against the principal which he has against 
the agent. 

Sec. 3605. [Money illegally paid, etc.] The principal may recover 
back money paid illegally, or by mistake of his agent or goods wrong: 
fully transferred by the agent, the party receiving the goods having 
notice of the agent’s want of authority or willful misconduct. 

Sec, 3606. [Agent is a competent witness.] The agent is a com- 
petent witness either for or against his principal. His interest goes 
to his credit. The declarations of the agent as to the business trans- 
acted by him are not admissible against his principal, unless they 
were a part of the negotiation, and constituting the res geste, or else 
the agent be dead. 


ArTIcLE III. RicuTs ANp LIABILITIES OF AGENT AS TO THIRD PERSONS. 


Sec. 3607. [Agent may act under this Code, for principal.] Any 
act authorized or required to be done under this Code, by any person 
in the prosecution of his legal remedies, may be done by his agent; 
and for this purpose he is authorized to make an affidavit and execute 
any bond required, though his agency be created by parol. In all such 
cases, if the principal repudiate the act of the agent, the agent shall 
be personally bound, together with his sureties. 

Src. 3608. [Money paid by mistake may be recovered.] If money 
be paid to an agent by mistake, and he in good faith pays it over to 
his principal, he shall not thereafter be personally liable therefor. 
In all other cases, he is liable for its repayment. If money be paid 
by an agent by mistake he may recover it back in his own name. 

Sec. 3609. [When he has a right of action.]. Generally an agent has 
no right of action on contracts made for his principal. The following 
are exceptions: 

1. A factor contracting on his own credit. 

2. Where promissory notes or other evidences of debt are made 
payable to an agent of a corporation or joint stock company. 

8. In all cases where the contract is made with the agent in his 
{ndividual name, though his agency be known. 

4, Auctioneers may sue in their own name for goods sold by them. 

5. In cases of agency coupled with an interest in the agent, known 
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to the party contracting with him. In all these cases. payment to the 
principal before notice of the agent’s claim is a good defense. 

Src. 3610. [For interference with his possession. An agent having 
possession, actual or constructive, of the property of his principal, has 
a right of action for any interference with that possession by third 
persons. 

SEc. 3611. [When responsible for credit given.] Where the agency 
is known, and the credit is not expressly given to the agent, he is not 
personally responsible upon the contract. The question to whom the 
credit is given is a question of fact to be decided by the jury under 
the circumstances of each case. 

SEc. 3612. [Public agents.] Public agents contracting in behalf of 
the public, are not individually liable on such contracts. 

Sec. 3613. [Liability for excess of authority.] All agents, by an 
express undertaking to that effect, may render themselves individu- 
ally liable. And every agent exceeding the scope of his authority is 
individually liable to the person with whom he deals; so, also, for 
his own tortious act, whether acting by command of his principal or 
not, he is responsible; for the negligence of his under-servant, em- 
ployed by him in behalf of his principal, he is not responsible. 

Sec, 3614. [Where agent exceeds authority.] When the agent ex- 
ceeds his authority, so that the principal is not bound, the agent can- 
not enforce the contract in his own name against the person with 
whom he deals, unless the contract has been fully executed upon the 
part of the agent, or the credit was originally given to the agent. 


LOUISIANA. 
The References are to Merrick’s Revised Civil Code of 1900. 
CHAPTER I. 


ArT. 2985.—A mandate, precuration or letter of attorney is an act 
by which one person gives power to another to transact for him and 
in his name, one or several affairs. 

ART, 2986.—The mandate may take place in five different manners: 
for the interest of the person granting it alone; for the joint interest 
of both parties; for the interest of a third person; for the interest of 
such third person and that of the party granting it; and finally, for 
the interest of the mandatory and a third person. 

ART. 2987.—The object of the mandate must be lawful, and the power 
conferred must be one which the principal himself has a right to 
exercise. 

ArT. 2988.—The contract of mandate is completed only by the ac- 
ceptance of the mandatary, 

ArT. 2989.—A power of attorney may be accepted expressly in the 
act itself, or by a postericr act. 
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It may also be accepted tacitly; and this tacit acceptance is in- 
ferred, either from the mandatary acting under it, or from his keeping 
silence when the act containing his appointment is transmitted to him. 

ArT. 2990.—If the proxy or attorney in fact pleads that he has not 
accepted or acted under the power, it is incumbent on the principal to 
prove he has. 

ART. 2991.—The procuration is gratuitous unless there has been a 
contrary agreement. 

ArT, 2992.—A power of attorney may be given, either by a public act 
or by a writing under private signature, even by letter. 

It may also be given verbally, but of this testimonial proof is ad- 
mitted only conformably to the title: Of Conventional Obligations. 

Art, 2993—A blank may be left for the name of the attorney in 
fact in the letter of attorney. 

In that case, the bearer of it is deemed the person empowered. 

ArT, 2994.—It may be either general for all affairs, or special for 
one affair only. 

Arr. 2995.—It may vest an indefinite power to do whatever may 
appear conducive to the interest of the principal, or it may restrict the 
power given to the doing of what is specified in the procuration. 

ArT. 2996.—A mandate conceived in general terms, confers only a 
power of administration. 

If it be necessary to alienate or give a mortgage, or do any other 
act of ownership, the power must be express. 

Art. 2997.—Thus the power must be express and special for the 
following purposes: 

To sell or to buy. 

To incumber or hypothecate. 

To accept or reject a succession. 

To contract a loan or acknowledge a debt. 

To draw or indorse bills of exchange or promissory notes. 

To compromise or refer a matter to arbitration. 

To make a transaction in matters of litigation; and in general 
where things to be done are not merely acts of administration, or such 
as facilitate such acts. 

ART, 2998—A power to compromise on a matter in litigation does 
not include that of submitting or referring to arbitrators. 

ArT, 2999.—A power to receive includes that of giving a receipt in 
acquittance. 

Art, 3000.—Powers granted to persons, who exercise a profession, or 
fulfil certain functions, of doing any business in the ordinary course 
of affairs to which they are devoted, need not be specified, but are in- 
ferred from the functions which these mandataries exercise. 

AgT. 3001.—Women and emancipated minors may be appointed at- 
torneys; but, in the case of a minor, the person appointing him has 
no action against him, except according to the general rules relative 
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to the obligations of minors; and in the case of a married woman, 
who has accepted the power without authority from her husband, she 
can only be sued in the manner specified under the title: Of Marriage 
Contract, and the Respective Rights of the Parties in Relation to their 
Property. 


CHAPTER II. OF THE OBLIGATIONS OF A PERSON ACTING UNDER A POWER 
or ATTORNEY. 


Art. 3002.—The attorney in fact is bound to discharge the functions 
of the procuration, as long as he continues to hold it, and is respon- 
sible to his principal for the damages that may result from the non- 
performance of his duty. 

He is bound even to complete a thing which had been commenced at 
the time of the principal’s death, if any danger result from delay. 

Arr. 3003.—The attorney is responsible, not only for unfaithfulness 
in his management, but also for his fault or neglect. 

Nevertheless, the responsibility with respect to faults, is enforced 
less rigorously against the mandatary acting gratuitously, than against 
him who receives a reward. 

Art. 3004.—He is obliged to render an account of his management. 
unless this obligation has been expressly dispensed with in his favor. 

Art. 3005.—He is bound to restore to his principal whatever he has 
received by virtue of his procuration, even should he have received it 
unduly. 

ART. 3006.—In case of an indefinite power, the attorney can not be 
sued for what he has done with good intention. ’ 

The judge must have regard to the nature of the affair, and the 
difficulty of communication between the principal and the attorney. 

ART. 3007.—The attorney is answerable for the person substituted by 
him to manage in his stead, if the procuration did not empower him 
to substitute. 

ArT, 3008.—He is also answerable for his substitute, if, having the 
power to appoint one, and the person to be appointed not being named 
in the procuration, he has appointed for his substitute a person notori- 
ously incapable, or of suspicious character. 

Agt. 3009.—Hven where the attorney is answerable for his substitute, 
the principal may, if he thinks proper, act directly against the sub. 
stitute. 

Art, 3010.—The attorney can not go beyond the limits of his pro 
curation; whatever he does exceeding his power is null and void with 
regard to the principal, unless ratified by the latter, and the attorney 
is alone bound by it in his individual capacity. 

ArT. 3011.—The mandatary is not considered to have exceeded his 
authority, when he has fulfilled the trust confided to him, in a man- 
ner more advantageous to the principal, than that expressed in his 
appointment. 
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Akt, 3012.—The mandatary, who has communicated his authority to 
@ person with whom he contracts in that capacity, is not answerable 
to the latter for anything dene beyond it, unless he has entered into 
a@ personal guarantee. 

AxgT. 3013—The mandatary is responsible to those with whom he 
contracts, only when he has bound himself personally or when he has 
exceeded his authority without having exhibited his powers. 

Akt. 3014.—When there are several attorneys in fact empowered by 
the same act, they are not responsible in solido for the acts of each. 
unless such responsibility be expressed in the procuration. 

ArT. 3015.—The attorney is answerable for the interest of any sum 
of money he has employed to his own use, from the time he has so 
employed it; and for that of any sum remaining in his hands from 
the day he becomes a defaulter by delaying to pay it over. 


CuHAPTEB III. OF THE MANDATARY OB AGENT OF BOTH PARTIES, 


ArT. 3016.—The broker or intermediary is he who is employed to 
negotiate a matter between two parties, and who, for that reason, is 
considered as the mandatary of both. 

ART. 3017—The obligations of a broker are similar to those of an 
ordinary mandatary, with this difference, that his engagement is 
double, and requires that he should observe the same fidelity towards 
all parties, and not favor one more than another. 

ART, 3018.—Brokers are not responsible for events which arise in the 
affairs in which they are employed; they are only, as other agents, 
answerable for frauds or faults. 

ART, 3019.—Brokers, except in case of fraud, are not answerable for 
the insolvency of those to whom they procure sales or loans, although 
they receive a reward for their agency and speak in favor of him who 
buys or borrows. 

ArT. 3020.—Commercial and money brokers, besides the obligations 
which they incur in common with other agents, have their duties pre- 
scribed by the laws regulating commerce. 


CHAPTER IV. OF THE OBLIGATIONS OF THE PRINCIPAL WHO ACTS BY HIS 


ATTORNEY IN FActT. 


ART. 3021.—The principal is bound to execute the engagements con- 
tracted by the attorney, conformably to the power confided in him. 

For anything further he is not bound, except in so far as he has 
expressly ratified it. 

ART, 3022.—The principal ought to reimburse the expenses and 
charges which the agent has incurred in the execution of the mandate, 
and pay his commission where one has been stipulated. 
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If there be no fault imputable to the agent, the principal can aot 
dispense with this reimbursement and payment, even if the affair has 
not succeeded; nor can he reduce the amount of reimbursement, 
under pretense that the charges and expenses ought to have been less. 

Art, 3023.—The mandatary has a right to retain out of the property 
of the principal in his hands, a sufficient amount to satisfy his ex- 
penses and costs. 

He may even retain, by way of offset, what the principal owes him, 
provided the debt be liquidated. 

ArT, 3024.—The attorney must also be compensated for such losses 
as he has sustained on occasion of the management of his principal’s 
affairs, when he can not be reproached with imprudence. 

ArT, 3025.—If the attorney has advanced any sum of money for the 
affairs of the principal, the latter owes the interest of it, from the day 
on which the advance is proved to have been made. 

ArT. 8026.—If the attorney has been empowered by several persons 
for an affair common to them, every one of these persons shall be 
bound in solido to him for all the effects of the procuration. 


CHAPTER V. How THE PROCURATION EXPIRES. 


Agr. 3027.—The procuration expires: 

By the revocation of the attorney. 

By the attorney’s renunciation of the power. 

By the change of condition of the principal. 

By the death, seclusion, interdiction or failure of the agent or 
principal. 

But powers of attorney by public act or by writings under private 
signature, or by letter, to transfer on the books of stock corporations, 
bonds or shares of stock in said corporations, shall be irrevocable, and 
shall not expire by the death, seclusion, interdiction or failure of the 
principals, where the said bonds or shares of stock have been pre- 
viously sold to the persons holding the said powers of attorney, for 
value received, and said facts are set forth in such powers of attorney. 

ART. 3028.—Except in the case of irrevocable powers of attorney, as 
prescribed in the preceding article, the principal may revoke his power 
of attorney whenever he thinks proper, and, if necessary, compel the 
agent to deliver up the written instrument containing it, if it be an 
act under private signature. 

ArT. 3029.—If the principal only notifies his revocation to the attor- 
ney, and not to the persons with whom he has empowered the attorney 
to transact for him, such persons shall always have the right of action 
against the principal to compel him to execute or ratify what has been 
done by the attorney; the principal has, however, a right of action 
against the attorney. 
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Axr, 3030.—The appointment of a new attorney to transact the same 
business produces the same effect as a revocation of the first, from 
the day such appointment is notified to the first attorney. 

ArT. 3031.—The attorney may renounce his power of attorney by 
notifying to the principal his renunciation. 

Nevertheless, if this renunciation be prejudicial to the principal, he 
ought to be indemnified by the agent, unless the latter should be so 
situated that he can not continue the agency without considerable 
injury. 

ArT. 3032.—If the attorney, being ignorant of the death or of the 
cessation of the rights of his principal, should continue under his 
power of attorney, the transactions done by him, during this state of 
ignorance, are considered as valid. 

ART, 3033.—In the cases above enumerated, the engagements of the 
agent are carried into effect in favor of third persons acting in good 
faith. 

ArT. 3034.—In case of the death of the attorney, his heir ought to 
inform the principal of it, and in the meantime, attend to what may 
be requisite for the interest of the principal. 
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FORMS 


A SIMPLE FORM FOR A POWER OF ATTORNEY. 


Know all men by these presents: That I (or we) [here name the 
principal] of [place of residence] have made, constituted and ap- 
pointed, and by these presents do hereby make, constitute and appoint 
[here name the agent] my [or our] true and lawful attorney for me 
for us] and in my [or our] name, place and stead, to [here state act 
or acts which agent is to be authorized to perform]. 

Giving and granting unto my [or our] said Attorney full power and 
authority to do and perform all and every act and thing whatsoever 
requisite and necessary to be done in and about the premises, as fully 
to all intents and purposes as I [or we] might or could do if per- 
sonally present; hereby ratifying and confirming all that my [or our] 
said Attorney shall lawfully do or cause to be done by virtue of these 


presents. 
In Witness Whereof,........ have hereunto set........ Nand se. ose 
andmsealacemack thew. dayiof sno... AODS Ske 


Signed, Sealed and Delivered ) 
in the Presence of 


A VERY GENERAL POWER OF ATTORNEY. 
Know all Men by these Presents: 


"DD AES gens, cca siece efevens: ocshscenelouexst Seeker ays ucts Ahoeecode fe matics ereone eae aie eee ee ree 
have made, constituted and appointed, and by these presents do here- 
byasmake;, Constitute; and. appoint sacyseye acta cinie are eee heey nerarce ne ees 
my true and lawful Attorney for me and in my name, place and stead, 
and for my use and benefit, to act for and represent me in all of my 
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business while I am absent from the United States, engaged in the 
service of the Government, and for that purpose to ask, demand, sue 
for, recover, collect and receive all such sums of money, debts, dues, 
accounts, legacies, bequests, interests, dividends, annuities and de- 
mands whatsoever, as are now or shall hereafter become due, owing, 
payable or belonging to me; and have, use and take all lawful ways 
and means in my name, or otherwise, for the recovery thereof, by 
legal process, and to compromise and agree for the same, and grant 
acquittances or other sufficient discharges for the same, for me and 
in my name; to bargain, contract, agree for, purchase, receive and 
take lands, tenements, hereditaments, and accept the seisin and pos- 
session of all lands, and all deeds, and other assurances in the law 
therefor; and to lease, let, demise, bargain, sell, remise, release, con: 
vey or mortgage lands, tenements and hereditaments, upon such terms 
and conditions, and under such covenants as he shall think fit. Also 
to bargain and agree for, buy, sell, mortgage, hypothecate and in 
any and every way and manner deal in and with goods, wares and 
merchandise, choses in action, and other property in possession or in 
action; and to make, do and transact all and every kind of business 
of what nature and kind soever; and, also, for me and in my name, 
and as my act and deed, to sign, seal, execute, deliver, and acknowl- 
edge such deeds, covenants, indentures, agreements, mortgages, hy- 
pothecations, bottomries, charter parties, bills of lading, bills, bonds, 
notes, receipts, evidences of debts, releases and satisfaction of mort- 
gage, judgment and other debts, and such other instruments in writing, 
of whatever kind and nature, as may be necessary or proper in the 
premises. 

Giving and granting unto said Attorney full power and authority 
to do and perform all and every act and thing whatsoever requisite 
and necessary to be done in and about the premises, as fully to all in- 
tents and purposes as might or could do if personally present, hereby 
ratifying and confirming all that said Attorney shall lawfully do or 
cause to be done by virtue of these presents. 


In Witness Whereof,......... have hereunto set.........hand and 


BEAIEtHO sr. sicpatslesske GAY Ol ce creuchesckers AS Ds LS sss 


Signed, Sealed and Delivered 
in Presence of 


eee oi? sgucnt MeL SOA 
per eta nes cs Ble Mat fale v8 SEAL 
ORR MOR, eee Sis, erhce tel] Sibley gale hse ssginees eis. a SEAL 
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A POWER OF ATTORNEY TO VOTH AT A MEETINS OF STOCK- 
HOLDERS COMMONLY CALLED A PROXY. 


THE NEW YORK CENTRAL RAILROAD COMPANY. 


The undersigned Stockholder of The New York Central Railroad 
Company hereby appoints William K. Vanderbilt, Alfred H. Smith 
and Edward F. Stephenson or any one of them, to vote as the attorney 
and proxy of the undersigned at the annual meeting of the Stockhold- 
ers of the said Company, appointed to be held at the said Company’s 
principal office in the City of Albany, N. Y., on the fourth Wednesday 
(being the 24th day) of January, 1923, at 12 o’clock noon, or at any 
adjournment thereof, in the Election of Directors of the said Company, 
and three Inspectors of the next election, and in the transaction of 
such other business as may lawfully be brought before the meeting; 
and in the name of the undersigned to act at such meeting, or ad- 
journment thereof, or in any proceeding which may then take place, 
according to the number of shares of stock standing in the name of 
the undersigned, and as fully as the undersigned could do if person- 
ally present—with full power of substitution to them or any one of 
them. 


Witness the hand and seal of the undersigned this........ day of 
isis s APL OZ icteeres 


Witness: 


@oeeeoeeeoeesosrsevereesesces O00 (6 0 eeiaieleleiw sleieis)ejeieistole oferstaretel ita 8.] 
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ABANDONMENT— 
when agent may abandon agency, 202. 
compensation in case of, see COMPENSATION. 


ACCEPTANCE— 
of agency by agent, 108. 
how shown, 109. 


ACCOUNT— 
duty of agent to, 334, et seq. 
see also ATTORNEY AT LAW, AUCTIONEER, BROKER, FACTOR, 


ACQUIESCENCE— 
authority by, 102. 
ratification by, 152. 


ACTION— 
in what form of, agent liable to principal, 317. 
in what form of, agent liable to third persons usually, 353. 
agent no right of, against third persons, usually, 569. 
when agent may sue third person, 571. 
what actions maintainable, 571, 581. 
auctioneer may sue, 632. 
factor may sue, 660. 


ADMISSIONS— 
of agent will not establish agency, 112. 
authority to make, 281. 
bind principal, when, 473 et seq. 


ADVERSE INTEREST— 
agent may not assume, 297. 
right of principal to rescind because of, 606 
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AGENCY— 
defined, 11. 
as contractual relation, 14. 
whether may be created by law, 16. 
differs from— 
trust, 21. 
sale, 22. 
lease, 23. 
contract of, 24. 
classification of, 
actual or ostensible, 25. 
universal, general and special, 26. 
how proved, 31. 
professional and non-professional, 32-ss. 
distinction between classes of, 37-39. 
may be created for any lawful purpose, 40. 
exceptions, 41, et seq. 
what contracts for, void, 45, et seq. 
enforcement of contract of, 203. 
at will, 204. 
how terminated, see TERMINATION oF AGENCY, 


AGENT— 
duties and liabilities of, see DUTIES AND LIABILITIES, 
compared with servant, 17-19. 
compared with independent contractor, 20. 
the contract appointing, 24. 
classes of, 25. 
distinction between classes of, 37-39. 
validity, as between principal and agent, 51. 
who may be, 66, et seq. 
under statute of frauds, 75, note. 
may not assume adverse interest, 297. 
may represent joint principals, 77. 
several, may jointly represent the same principal, 80. 
appointment of 
method of, 87. 
to execute instruments under seal, 88. 
by corporations, 95. 
to sell and convey interest in land, 96. 
by parol, 98. 


508 


INDEX 


[REFERENCES ARE TO SECTIONS.) 


doctrine of estoppel on, 104. 
evidences of, 110. 
cannot ratify his own act, 130. 
as a rule cannot delegate authority, 165. 
power of, to appoint sub-agent, 166. 
power to renounce authority, 202. 
discharge of, 205. 
death, insanity and bankruptcy of, terminates authority, 212, 
et seq. 


APPOINTMENT OF AGENT— 
rules in full, 85, et seq. 
see AGENT. 


ASSUMPTION OF RISK— 
by servant, 443. 


ATTORNEY AT LAW— 
definition of, 33. 
relation to client, 612. 
how appointed, 613. 
duration of relation, 614. 
implied authority of, 615. 
bound to loyalty and honor, 616. 
dealings of, must be fair and in good faith, 617. 
confidential communications privileged, 618. 
liability to client, 620. 
liability to third person, 621. 
right to compensation, 624. 
how amount determined, 626. 
reimbursement and indemnity of, 627. 
lien of, 628. 


AUCTIONEER— 
definition of, 34. 
his function, 37. 
how authorized, 629. 
terms of sale, 631. 
implied authority of, 632. 
duties of, to principal, 633. 
liabilities of, to third person, 634. 
compensation and lien of, 636. 
liability of principal for acts of, 637. 
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AUTHORITY -- 
to act as agent, 15. 
whether exeated by law, 16. 
delegation of, 165. 
to execute instruments under seal, 88. 
of corporation to appoint, 95. 
sometimes required by statute to be in writing, 96. 
otherwise may be conferred by parol, 98. 
not to be proved by agent’s admissions, 112. 
written instrument best evidence of, when, 115. 
to appoint sub-agent, 166. 
coupled with an interest, 192, et seq. 
termination of, 183, et seq. 
express, 222. 
implied, 223. 
general, 225. 
special, 226. 
distinction between, and instructions, 228. 
powers incident to, 233. 
construction of, 
in general, 248. 
in particular, 249. 
to sell land, 257. 
to sell personal property, 262. 
to buy, 267. 
to collect or receive payment, 272. 
to make negotiable paper, 276. 
to manage business, 279. 
to make admissions, ete., 281. 
how executed, 
in general, 282. 
execution of, excessive or defective, 283. 
written instruments, 284. 
sealed instruments, 288. 
negotiable instruments, 289. 
other similar contracts, 292. 
parol evidence to explain, 293. 


BANKRUPTCY— 
of principal or agent, effect of, 214. 


BENEFITS— 
acceptance of, will ratify, 148. 
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BORROWED SERVANT— 
who responsible for negligence of, 503. 


BROKER— 
definition of, 35. 
his function, 39, 638. 
how appointed, 639. 
implied authority of, 640-642. 
duties to principal, 6438. 
acting for both parties, 644. 
liability to third persons, 645. 
compensation of, 646-651. 
reimbursement, indemnity and lien of, 652. 


CLIENT— 
relation of attorney to, 612. 
duration of relation, 614. 
must receive loyalty and honor from attorney, 616. 
dealings between attorney and, 617. 
has privilege of confidential communications with attorney, 618. 
liability of attorney to, 620. 


CLUBS, SOCIETIES, ETC.— 
as principals, 79. 


COLLUSION— 
defeats notice, 491. 
between agent and third person, action for, 609. 


COMMISSIONS— 
see COMPENSATION; BROKER. 


COMPENSATION— 
cannot be recovered by agent who serves two principals, 415. 
the right to have, 404. 
amount of, determined, 407. 
when earned, 408. 
under various conditions, 409, et seq. 
right of professional and non-professional agents to 
of attorney, 624. 
of auctioneer, 636, 
of broker, 646. 
of factor, 659. 
contingent, 625. 
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CONSTRUCTION OF AUTHORITY— 
necessity for, 248. 
of particular powers, 256, et seq. 


CONTRACT-- 
appointing agent, 24. 
when, of agency void, 45. 
illegal in part, 52. 
enforcement of contract of agency, 203. 
execution of simple contracts, 292, et seq. 


CONTRACTS— 
Liability of agent upon, 345, et seq. 
liability of disclosed principal upon, 458, et seq. 
of undisclosed principal, 463, et seq. 
right of agent to enforce, 569, et seq. 
of disclosed principal to enforce, 585. 
of undisclosed principal to enforce, 589. 


CONTRIBUTORY NEGLIGENCE— 
of servant, bars recovery for injury, 442. 


CONVERSION— 
liability of agent to principal for, 317. 
liability of agent to third person for, 395, 396. 


CORPORATIONS— 
may be principal, 56. 
as agents, 738. 
how may appoint agent, 95. 
may ratify what they can authorize, 128. 


CO-TENANTS— 
as principals, 78. 


CRIMES— 
principal’s responsibility for agents, 560-563. 


512 


INDEX 
(REFERENCES ARE TO SECTIONS] 


DAMAGES— ; 
see DUTIES AND LIABILITIES. 
against master for acts of servant, 566. 


DANGEROUS INSTRUMENTALITIES— 
liability of master who confides use of to servant, 543. 


DELEGATION— 
see Sus-AGENT. 
of personal duty, etc., 170. 
of authority by agent, 173. 
of authority by auctioneer, 632. 
of authority by factor, 655. 


DESTRUCTION OF SUBJECT MATTER— 
effect of, on agency, 218. 


DETOUR OR DEPARTURE— 
distinction between, 522. 


DISCLOSED PRINCIPAL— 
see PRINCIPAL, also DUTIES AND LIABILITIES. 


DUTIES OF THE AGENT TO THE PRINCIPAL— 

in general, 296. 

to be loyal to his trust, 297. 

barred from some acts, 298. 

disloyal act voidable, 304. 

further limitations, 298-308. 

usage does not alter rule, 309. 

must obey instructions, 315, et seq. 
good faith—no excuse, 316. 
in what form of action liable, 317. 
sudden emergency as excuse, 318. 
ambiguous instructions, 319. 
effect of custom, 320. 

to exercise care, 324. 

special skill required in some cases, 325. 

when services gratuitious, 326. 

liable for negligence 
in loaning money, 327. 
in effecting insurance, 328. 
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in collecting, 329. 
liable for defaults of correspondents, 330. 
to account for money and property, 334. 
to give notice to his principal, 342. 


DUTIES AND LIABILITIES OF THE AGENT TO THIRD PER- 
SONS— 
in general, 345. 
on contract made without authority, 348, et seq. 
when no responsible principal, 361, et seq. 
where agent pledges his personal responsibility, 367, et seg. 
failure to disclose principal, 368. 
when principal foreign, 376. 
when principal is Known, 377. 
when agent has obtained money, from third person, 380. 
when agent has received money for third person, 388. 
in cases of tort, 391. 
non-feasance—misfeasance, 401. 
trespass—conversion, 395. 
how sued, 402. 


DUTIES AND LIABILITIES OF THB PRINCIPAL TO THE 
AGENT— 
to pay compensation, 404. 
rules regulating payment, 405-407. 
when compensation deemed to be earned, 408. 
where authority rightfully revoked, 412. 
when authority terminated by operation of law, 413. 
where agent abandons his undertaking, 414. 
where agent violated his trust, 416. 
rules where agency unlawful, 417. 
where extra duties required, 418. 
where agent holds over, 419. 
recoupment by principal, 420. 
reimbursement and indemnity of agent, 421-423. 
protection from physical injury, 424, et seq. 


DUTIES AND LIABILITIES OF THE PRINCIPAL TO THIRD PER- 
SONS— 
liability for agent’s contracts, 455, et seq. 
liability of disclosed principal, 458. 
liability of undisclosed principal, 463. 
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responsibility for agent’s statements, 473. 
responsibility for matters brought to knowledge of agent, 485. 
liability for agent’s torts and crimes, 499. 


DUTIES AND LIABILITIES OF THIRD PERSONS TO THE 
AGENT— 
in contract, 
usually no right of action, 569. 
exception—sealed instruments or negotiable instruments, 574. 
other contracts made in agents’ name, 572. 
when principal undisclosed, 573. 
in tort, 581. 


DUTIES AND LIABILITIES OF THIRD PERSONS TO THE PRIN- 
CIPAL— 
contract made for disclosed principal, 585. 
what contracts undisclosed principal may enforce, 589, et seq. 
what defences open, 595. 
right to follow and recover money or property, 598, et seq. 
right to rescind dealings where agent secretly in employment 
of other party, 606. 
in tort, 608. 
right to recover damages for collusion, 609. 
recovery for enticing agent away, disabling him, etc., 610. 


EMPLOYERS’ LIABILITY— 
see MASTER. 


ESTOPPEL— 
doctrine of, as applied to appointment of agents, 104. 
applied to ratification, 146. 


EVIDENCE— 
of authority, in full, 110, et seq, 
necessity for, 250. 
parol, to explain, 293. 


EXECUTION— 
defective or excessive, 283. 
of written instruments, 284, et seq. 
of sealed instruments, 288. 
of negotiable instruments, 289. 
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FACTOR— 
definition, 36. 
his function, 39. 
how appointed, 654. 
implied authority of, 655. 
duties of, to principal, 656. 
compensation, reimbursement and lien, 659. 
right to sue, 660. 


FAMILY AUTOMOBILE— 
when father liable for injuries while child driving, 515. 


FALSE IMPRISONMENT— 
liability of principal for, by agent, 548. 


FELLOW-SERVANTS— 
who are, 436, et seq. 
master not liable to one for negligence of other, 436, et seq. 


FORGERY— 
as to ratification of, 124-126. 


FRAUD— 
principal’s liability for fraudulent acts and representations 
agent, 552-556. 
agents’ liability for his own frauds, 393. 


GENERAL AGENCY— 
definition, 26. 
number possible, 28. 
how proved, 31. 


ILLEGAL ACTS— 
agency cannot be created to perform, 45, et seg. 
cannot be ratified, 123. 


IMPLIED AUTHORITY— 
of agent, 100, et seq, 
of attorney, 615. 
of auctioneer, 632. 


516 


of 


INDEX 
[REFERENCES ARE TO SECTIONS] 


of broker, 640. 
of factor, 655. 


INCAPACITY— 
natural or legal, 57. 
of insane persons, 58. 
of infants, 61, 67. 
of married women, 63, 70. 
more important in principal than in agent, 66. 
arising from adverse interest, 75. 
of agent to serve two principals, 298. 


INDEMNITY— 
of agent, 421-423. 
of attorney-at-law, 627. 
of broker, 652. 


“INDEPENDENT CONTRACTOR’— 
how compares with agent, 20. 
who is, 503. 
when employer liable for negligence of, 506-510. 


INFANTS— 
as principals, 61. 
as agents, 67. 
how authorized, 68. 
may ratify what they can authorize, 129. 


INSANE PERSON— 
cannot be principal, 59. 


INSANITY— 
of principal or agent terminates agency, 213. 


JOINT AGENTS— 
discussion of, 80. 


JOINT PRINCIPALS— 
discussion of, 77. 


LEASE— 
differs from agency, 23. 
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LIABILITY— 
of various parties, see DUTIES AND LIABILITIES, 


LIEN— 
of agent, 451. 
of attorney, 628. 
of auctioneer, 636. 
of broker, 652. 
of factor, 659. 


LOYALTY— 
to interests of his: principal is duty of agent, 297. 
forbids dealing with or for himself, 298. 
may not acquire interests adverse to principals, 298. 


MALICIOUS PROSECUTION— 
liability of principal for, by agent, 549. 


MANAGE BUSINESS— 
authority to, 279. 


MARRIAGE OF PRINCIPAL— 
when agency is affected by, 215. 


MARRIED WOMEN— 
as principals, 63. 
as agents, 70. 
may ratify what they can authorize, 129. 


MASTER— 
duty of, to protect servant from injury, 424. 
liable for own negligence, 426. 
duty as to place of work, 427. 
duty as to tools, appliances, etc., 429. 
duty as to employing and retaining other servants, 431. 
duty as to rules, regulations, etc., 433. 
Workmen’s Compensation Acts, 448. 
liability to third persons, for his own defaults, 497. 
Hability for servant’s torts, 499. 
conditions of liability, 502-528. 
liability for servant’s negligence, 529. 


518 


INDEX 
[REFERENCES ARE TO SECTIONS] 


lability for wilful acts, 537. 
Hability for assaults, false imprisonment, shooting, etc., 647-551. 
liability for criminal acts, 560-563. 


MISFEASANCE— 
liability of agent for, 401. 


NEGLIGENCE— 
of servant or agent, liability of principal or master for, 529-536. 
liability of agent to principal for, 324-333. 
liability of agent to third persons for, 392-401. 


NEGOTIABLE PAPER— 
execution of authority to make, 276. 
execution of, 289. 
parol evidence in case of, 293. 


NONFEASANCE— 
liability of agent for, 401. 


NOTICH— 
duty of agent to give, 342. 
to agent is notice to principal, 485. 
defeated by collusion between agent and third person, 491. 


NOTICE OF REVOCATION— 
when principal must give to third persons, 200. 
to agent, 201. 
real estate broker not entitled to, 648, n 


OBEDIENCE— 
of instructions, duty of agent, 315. 
agent liable for losses caused by disobedience, 316. 
of broker or factor, see those titles. 


PARENT— 
when liable for child’s torts, 515. 


PAROL EVIDENCE— 
to vary writings, 253. 
to explain authority, 293. 


PARTNERSHIPS— 
may be principal, 57. 
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as agent, 73. 
may ratify what they can authorize, 128. 


PERSONAL PROPERTY— 


authority to sell, 262. 
what included, 265. 


PRINCIPAL— 


duties and liabilities, see DUTIES AND LIABILITIES. 
when assent of, necessary, 284. 
number of agents possible, 28. 
who may be, 55. 
incapacity to be, 56. 

natural or legal, 57. 

insane persons, 59. 

infants, 61. 

married women, 63. 
more competence required than in agent, 66. 
may be joint, 77. 
partners, co-tenants, etc., as, 78. 
clubs, societies, etc., as, 79. 
may be represented by joint agents, 80. 
usually appoints agent, 165. 
effect of ratification as between, and others, 159, et seq. 
may authorize agent to employ other agents, 166. 
power of, to revoke agency, 192. 
must give notice of revocation, 200. 
death of, terminates authority, 208. 
insanity of, terminates authority, 213. 
bankruptcy of, terminates authority, 214. 
marriage of, often terminates authority, 215. 


PRIVILEGED COMMUNICATIONS— 


between attorney and client, 280. 


PUBLIC POLICY— 


agencies for purposes opposed to, void, 45, et seq. 


RATIFICATION— 


definition of, 120. 
what acts subject to, 122. 
of forgery, 124. 
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who may ratify, 127. 

conditions of, 131. 

what amounts to, 143. 

by instrument under seal, 144. 

by authority subsequently conferred, 145. 

by conduct, 146. 

by accepting benefits, 148. 

by bringing suit, 151. 

by acquiescence, 152. 

effect of, 
in general, 154. 
as between principal and agent, 156. 
as to rights of third party against principal, 159. 
as to rights of principal against third party, 160. 
as between agent and other party, in contract, 163. 
in tort, 164. 


RECOUPMENT— 
principal may recoup damages caused by agent’s act, 420. 


REIMBURSEMENT— 
of agent, 421. 
of attorney-at-law, 627. 
of broker, 652. 
of factor, 659. 


RENUNCIATION— 
by agent, 202. 
when justifiable, 205. 


REPRESENTATIONS OF AGENT— 
when principal bcund by, 473. 


REVOCATION— 
compensation, in case, see COMPENSATION. 
of ratification, 155. 
by principal of agents authority, 192. 
not when coupled with interest, etc., 193-197. 
distinction between “power” and “right” of, 198. 
need not be express, 199. 
notice of, 200. 
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SALE— 
distinguished from agency, 22. 


SEALED INSTRUMENTS— 
authority to execute, 88. 
ratification of, 144. 
execution of, 288. 
who bound on, 288. 


SERVANT (see MASTER, TorTS). 
compared with agent, 17-19. 
liability for, see MASTER. 
when relation exists, 502, et seq. 
liability to third persons, for his own torts, 397, et seg. 


SIMPLE CONTRACT— 
how executed, 292. 


SLANDER AND LIBEL— 
liability of principal for, by agent, 550. 


SOCIETIES, CLUBS, ETC.— 
as principals, 79. 


SPECIAL AGENCY— 
definition, 26,27. 
number of special agents possible, 28. 
how to be proved, 31. 


SPONTANEOUS DECLARATIONS— 
of agent, when competent evidence, 480. 


STOPPAGE IN TRANSIT— 
agent’s right of, 653. 


SUB-AGENT— 
see DELEGATION, 
when appointment justifiable, 170-179. 
relation of sub-agent to principal, 180, 181. 
termination of authority of agent terminates power of, 219. 
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SUBJECT-MATTER— 


destruction of, terminates agency, 218. 
termination of power over, 219. 


SUB-SERVANTS— 


who are, 182. 
master’s liability for negligence of, 613. 


TERMINATION OF AGENCY— 


by act of parties, 
1. original agreement, 185. 
2. subsequent act of parties, 
by mutual consent, 191. 
revocation by principal, 192. 
renunciation by agent, 202. 
by operation of law, 
death, 208-212. 
insanity, 213. 
bankruptcy, 214. 
marriage, 215. 
war, 216. 
destruction of subject matter, 218. 
termination of power over subject-matter, 219. 


TORTS (see DUTIES AND LIABILITIES; MASTER). 


may be ratified, 123. 

liability of agent for his own torts, 391, et seq. 
principal’s liability for agent’s torts, 499, et seg. 
right of agent to sue for, 581. 

Tight of principal to sue for, 608. 


TRUST— 


differs from agency, 21. 


UNDISCLOSED PRINCIPAL— 


liable when discovered, 463. 

exceptions, 467-469. 

agent also liable, 472. 

liable in tort, see DUTIES AND LIABILITIES. 

right to enforce contracts made by agent, 589 
what contracts he may enforce, 591. 
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what defences may be made, 595, 
liability of, in full, 463, et seq. 


UNIVERSAL AGENCY— 
definition, 26. 


USAGE— 
contributes to determine authority, 234. 


VOLUNTEERS— 
assisting servant, master’s liability for their negligence, 512, 513. 


WAR— 
effect of, on agency, 216. 


WORKMEN’S COMPENSATION— 
acts providing for, 448. 


WITNESS— 
when agent may be called as, 114. 


WRITTEN INSTRUMENTS— 
execution of, 284-287. 
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